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ACCOUNTABILITY GAP: AUTONOMOUS WEAPON SYSTEMS AND
MODES OF RESPONSIBILITY IN INTERNATIONAL LAW
*THOMPSON CHENGETA
If the nature of a weapon renders responsibility for its consequences impossible, its use should be considered unethical and unlawful as an abhorrent weapon.
I. INTRODUCTION
The development of unmanned systems that are remotely controlled and those
with increased autonomy in making the decision to target or kill humans has been a
worry to the international community for more than a decade now. The idea to develop Autonomous Weapon Systems (AWS)-machines that, once activated, are
able to make the decision to kill humans without further human intervention-has
sparked heated debates across the globe. 2 The old adage, "technology is a doubleedged sword"' has never, in the history of weapons development, been more pertinent than it is with AWS. On the one hand, there are claims that AWS promise a
potential to save lives-to make a change to the unacceptable current state of affairs in armed conflict and elsewhere-where force is used.4 On the other hand,
however, there are compelling reasons to believe that the deployment of AWS will
result in the violation of the right to life, dignity, and other important rights.5
* LL.D, University of Pretoria, LL.M., Harvard Law School, LL.M., University of Pretoria, LL.B.,
Midlands State University., Expert Member, International Committee for Robots Arms Control.
1. Christof Heyns (Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions),
GAOR, 1 80, U.N. Doe. A/HRC/23/47 (Apr. 9, 2013) [hereinafter Heyns, Extrajudicial, Summary or
ArbitraryExecutions].
2. There is no internationally agreed definition of AWS. However, a large number of scholars
give the above definition. See, e.g., id 1 38. The report cites almost similar definitions provided by the
US Department of Defense and Human Rights Watch. U.S. Dep't of Def., Dir. 3000.09, Autonomy in
Weapon Systems, at 13 (Nov. 21, 2012), http://www.dtic.mil/whs/directives/corres/pdf/300009p.pdf;
Bonnie Docherty, Losing Humanity: the Case Against Killer Robots 1, HUMAN RIGHTS WATCH (Nov.
19, 2012), https://www.hrw.org/report/2012/11/19/losing-humanity/case-against-killer-robots [hereinafter Docherty].
3. "We have to realize that science is a double-edged sword. One edge of the sword can cut
against poverty, illness, disease and give us more democracies, and democracies never war with other
democracies, but the other side of the sword could give us nuclear proliferation, biogerms and even
Kaku
Quotes,
BRAINYQUOTE,
of
darkness."
Michio
forces
http://www.brainyquote.com/quotes/quotes/m/michiokaku574536.html (last visited Sept. 17, 2016).
4. See Ron Arkin, Lethal Autonomous Systems and the Plight of Non-combatant, GA. INST. OF
TECH., AISB Q., no. 137, at 2 (July 2013), https://unoda-web.s3-accelerate.amazonaws.com/wpcotent/uploads/assets/media/54B1 B7A6I6EAl DIOC 1257CCC00478A59/file/ArticleArkinLAWS.pdf.
5. See, e.g., Robert Sparrow, Robotic Weapons and the Future of War, in NEW WARS AND NEW

1
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Scholars, organizations and states are divided on how to respond to AWS.6 One of
the major issues of concern relates to accountability. In this paper, I focus on the
challenges of accountability that are posed by AWS and the possible solutions to
such.
AWS without 'Meaningful Human Control' are unpredictable on the battlefield or wherever they are used.7 In the event of them violating the law-violations
that are not intended by the person deploying them-it is not clear who is legally
responsible, thereby creating an accountability gap. 8 Accountability is important in
international law because where there is an accountability gap, the victims' right to
a legal remedy is adversely affected. 9 There are four forms of accountability that I
am going to discuss in this paper: individual, command, corporate, and state responsibility.'o Under individual and corporate responsibility, there is civil and
criminal liability.

SOLDIERS: MILITARY ETHICS IN THE CONTEMPORARY WORLD 117, 125 (Jessica Wolfendale & Paolo
Tripodi ed., 2011) [hereinafter Sparrow, Robotic Weapons and the Future of War]; Heyns, Extrajudicial, Summary or Arbitrary Executions, supra note 1, 1 94; Aaron M. Johnson & Sidney Axinn, The

Morality ofAutonomous Robots, 12 J. OF MIL. ETHICS, no. 2, at 134 (2013) [hereinafter Johnson]; Stephen Kershnar, Autonomous Weapons Pose No Moral Problem, in KILLING BY REMOTE CONTROL: THE
ETHICS OF AN UNMANNED MILITARY 229, 239 (Bradley Jay Strawser ed., 2013) [hereinafter Kershnar];
Peter Asaro, On Banning Autonomous Weapon Systems: Human Rights, Automation, and the Dehumanization of Lethal Decision-making, 94 INT'L REV. OF THE RED CROSS, no. 886, at 697 (2012) [hereinafter Asaro, On Banning Autonomous Weapon Systems]; ARMIN KRISHNAN, KILLER ROBOTS: LEGALITY

AND ETHICALITY OF AUTONOMOUS WEAPONS 98-99 (Ashgate Publ'g Ltd., 2009) (1975) [hereinafter
Krishnan]; Noel Sharkey, Groundsfor Discrimination:Autonomous Robot Weapons, RUSI DEF. SYS'
86, 88-89 (Oct. 2008) [hereinafter Sharkey]; Docherty, supra note 2, at 31; Markus Wagner, The Dehumanization of InternationalHumanitarianLaw: Legal, Ethical, And PoliticalImplications ofAutonomous
Weapon
Systems,
47
VAND.
J.
TRANSNAT'L
L.
1-4,
25-26,(2014),
[hereinafhttps://www.law.upenn.edu/live/files/4003-20141120-wagner-markus-dehumanizationpdf
ter Wagner, The Dehumanization of International Humanitarian Law]; HUMAN RIGHTS WATCH,
SHAKING THE FOUNDATIONS: THE HUMAN RIGHTS IMPLICATIONS OF KILLER ROBOTS 1-3 (May 2014)
[hereinafter HUMAN RIGHTS WATCH, SHAKING THE FOUNDATIONS].

6. Sparrow, Robotic Weapons and the Future of War, supra note 5, at 117, 125; Heyns, Extrajudicial, Summary or Arbitrary Executions, supra note 1, 11 94; Johnson, supranote 5, at 134; Kershnar,
supra note 5, at 239; Asaro, On BanningAutonomous Weapon Systems, supra note 5, at 697; Krishnan,
supra note 5, at 98-99; Sharkey, supra note 5, at 86, 88-89; Docherty, supra note 2, at 1, 31; Wagner,
The Dehumanization of InternationalHumanitarian Law, supra note 5, at 1-3, 11, 25-26, 28, 39;
HUMAN RIGHTS WATCH , SHAKING THE FOUNDATIONS, supra note 5, at 1-3.
7. INT'L COMM. OF THE RED CROSS, AUTONOMOUS WEAPON SYSTEMS: TECHNICAL, MILITARY,
LEGAL AND HUMANITARIAN ASPECTS, SUMMARY REPORT FROM THE EXPERT MEETING 1, 4, 8-9, 15

(May 9, 2014), https://www.icrc.org/eng/assets/files/2014/expert-meeting-autonomous-weapons-icrcreport-2014-05-09.pdf [hereinafter ICRC Summary Report].
8. Geneva Acad. of Int'l Humanitarian L., Autonomous Weapon Systems Under International
Law, Acad. Briefing no. 8, at 24 (Nov. 2014).
9. Megan Burke & Loren Persi-Vicentic, Remedies and Reparations, in WEAPONS UNDER

INTERNATIONAL HUMAN RIGHTS LAW 542-89 (Stuart Casey-Maslen ed., 2014) [hereinafter Burke].
10. See Ralph G. Steinhardt, Weapons And the Human Rights Responsibilities of Multinational
Corporations,in WEAPONS UNDER INTERNATIONAL HUMAN RIGHTS LAW 507, 531-32 (Stuart Casey-

Maslen ed., 2014) [hereinafter Steinhardt].
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In summary, the arguments I make in this paper are: the above mentioned
forms of accountability are complementary to each other; they are not alternatives
to the exclusion of the other.' For example, if AWS create an accountability gapas far as the individual criminal responsibility of those deploying AWS on the battlefield is concerned-that specific gap is neither closed by suing the responsible
individuals under civil responsibility nor holding the manufacturing company liable under corporate responsibility.' 2
Under individual responsibility, as long as there remains the possibility of
AWS acting in an unpredictable manner, they may present an unresolvable challenge as far as the establishment of the accused person's mens rea is concerned. I
also argue that the proposed system of 'split-responsibility' over use of a weapon-where responsibility is divided or shared between the fighter and other persons involved in the production of AWS like manufacturers-is not only foreign to
international weapons law as the lex specialis on the use of weapons but also inappropriate and hence unwelcome.' 3
As for command responsibility, I argue that it is inapplicable to the relationship between AWS and those deploying them. No analogy may be drawn between
the relationship of human commander versus a human subordinate and that of the
human fighter versus a robot. The continued referral of a person deploying AWS
as a commander gives a misleading impression that AWS are somewhat combatants or fighters. 14 AWS must be developed in a manner that they remain weapons
in the hands of a fighter who is liable on the basis of individual responsibility in
cases where crimes are committed.' 5 It should not, and must not, be a case of a
commander and subordinate where the notion of command responsibility is invoked. Command responsibility is only applicable to the extent of the responsibilities of a human commander over his or her human subordinates involved in the deployment or use of AWS.
Persons involved in the production of AWS have their own responsibilities in
the designing, manufacturing, selling and transferring stages.' 7 This is where cor-

11. See Andrea Bianchi, State Responsibility And Criminal Liability of Individuals, in THE
OXFORD COMPANION TO INTERNATIONAL CRIMINAL JUSTICE 16, 18 (Antonio Cassese ed., 2009) [hereinafter Bianchi](reiterating that "state responsibility and individual criminal [responsibility] are considered as distinct in international law.").. See also Case Concerning Application of the Convention on the

Prevention And Punishment of the Crime of Genocide (Bosn. & Herz. v. Serb. & Montenegro), Judgment, 2007 I.C.J. Rep. 77, 1 173 (Feb. 26).
12. Bianchi, supra note 11, at 17; Steinhardt, supranote 10, at 531-32; Docherty, supra note 2, at

44.
13. Steinhardt, supra note 10, at 531.

14. Docherty, supranote 2, at 4, 33-34, 42-43.
15. Marco Sassbli, Autonomous Weapons And InternationalHumanitarian Law: Advantages,

Open Technical Questions And Legal Issues to Be Clarified, 90 INT'L L. STUD. 308, 324 (2014),
http://stockton.usnwc.edu/cgi/viewcontent.cgi?article= 1017&context-ils.
16. See GUENAEL METTRAUx, THE LAW OF COMMAND RESPONSIBILITY 55 (2009).
17. INT'L COMM. OF THE RED CROSS, AUTONOMOUS WEAPON SYSTEMS: TECHNICAL, MILITARY,
LEGAL AND HUMANITARIAN ASPECTS. REPORT FROM THE EXPERT MEETING 8 (Geneva. Mar. 26-28,

DENV. J. INT'L L. & POL'Y

4

VOL. 45:1

porate responsibility also comes into play. I note, however, that although corporate
responsibility is a sound form of accountability, it has an inherent weakness of putting the onus on victims to bring cases against robot corporations which in some
cases are registered in foreign countries thereby presenting insurmountable difficulties for the victims. Victims will not only face monetary challenges in terms of
8
legal costs but will also be confronted by jurisdictional challenges.'
State responsibility is like an umbrella to all the forms of responsibility mentioned above: covering and enforcing corporate responsibility at the design stage of
AWS up to selling or transferring stage, enforcing individual and command responsibility when the weapon is finally used on the battlefield or law enforcement
situations.' 9 As one commentator has observed, when considering accountability
over the actions of AWS, state responsibility "is the frame of reference for considering other forms of international responsibility." 20 From a state responsibility perspective, I also acknowledge the genuine fear that AWS may make it possible for
some states to deploy force against other states in non-attributable ways.
In conclusion, I recommend that the only way to address the accountability
challenges that are presented by AWS is to make sure that humans exercise 'Meaningful Human Control' over weapons. Where 'Meaningful Human Control' is exercised, AWS will remain mere weapons in the hands of the warriors-that is exactly what they should be. In short, however, I propose that the notion of
'Meaningful Human Control' over the use of a weapon is only satisfied where the
control that a fighter exercises over a weapon is to such a degree that the actions of
an Autonomous Weapon System are entirely his-the system depends on the control of the human fighter to execute the 'critical functions' like the decision as to
who to kill and legal calculations on the lawfulness of an attack.
II. THE IMPORTANCE OF ACCOUNTABILITY IN INTERNATIONAL LAW
It is necessary to appreciate the seriousness of the problems that are raised by
AWS in terms of accountability before going into the details of arguments summarized above. I mentioned in the introduction that the potential accountability gap
created by AWS will impact negatively on the victims' rights to remedy. 2 1 This is a
very important area of international law. After all, without accountability, interna2014),
https://www.icrc.org/eng/assets/files/2014/expert-meeting-autonomous-weapons-icrc-report2014-05-09.pdf [hereinafter ICRC Report].
18. Id. at 89.
19. Id. at 89-90.
20. Thilo Marauhn, Professor, Justus Liebig U., An Analysis of the Potential Impact of Lethal
Autonomous Weapon Systems on Responsibility And Accountability for Violations of International
Law 2 (May 15, 2014), in CCW EXPERT MEETING ON LETHAL AUTONOMOUS SYSTEMS, Geneva, May
http://unoda-web.s3.amazonaws.com/wp2014,
13-16,

content/uploads/assets/media/35FEAO15C2466A57C1257CE4004BCA51/file/MarauhnMXLaws
ingNotes_2014.pdf.

Speak

21. LUKE MOFFETT, JUSTICE FOR VICTIMS BEFORE THE INTERNATIONAL CRIMINAL COURT 146

(2014).
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tional law is nothing but the proverbial brutumfulmen-a harmless thunderbolt. 22
Steven Ratner observes that the purpose of international law is "not only in
setting standards for governments, non-state actors and their agents, it is to prescribe the consequences of a failure to meet those standards." 2 3 International Humanitarian Law norms-some of them part of jus cogens-will mean nothing
without accountability for failure to abide by them. 24 Some scholars have observed
that non-accountability of violations may pose a threat to the general maintenance
of peace and security.25
The issue of accountability is fundamental in international law because it is
inherently connected to the victim's right to remedy. 26 In particular reference to
remedies for violations as a result of use of certain weapons, Meagan Burke and
Loren Persi-Vicentic categorically state that for both civilian and military victims:
[Unlawful] use of a weapon will give rise to a right to a remedy or reparation. Such unlawful use of weapons includes: any use of a weapon that
has been outlawed in all circumstances, such as biological weapons or,
at least for any State Party to the relevant treaty, anti-personnel mines
or cluster munitions; the use of indiscriminate weapons or the indiscriminate use of a weapon as a method of warfare in an armed conflict; or
the use of force that is disproportionate or excessive during law enforcement. Any wilful or negligent failure to protect victims from harmful weapons, especially explosive weapons delivered from drones,
mines, sub-munitions or other victim-activated explosive devices has also been recognised ... .] as unlawful conduct tantamount to a rights violation. 27

To the list that is mentioned by Meagan Burke and Loren Persi-Vicentic, I
add Autonomous Weapon Systems. The accountability challenges that are posed
by AWS must be taken seriously as they threaten some aspects of victims' right to
remedy.

2

8

Victims of violations of International Humanitarian Law and International
Human Rights Law have a right to remedy. 29 In International Law, victims are understood to be "persons who, individually or collectively, have suffered harm, including physical or mental injury, emotional suffering, economic loss or substan-

22.

AARON XAVIER FELLMETH & MAURICE HORWITZ, GUIDE TO LATIN IN INTERNATIONAL LAW

47 (2009).
23.

STEVEN

RATNER

ET

AL.,

ACCOUNTABILITY

FOR

HUMAN

RIGHTS

ATROCITIES

IN

INTERNATIONAL LAW: BEYOND THE NUREMBURG LEGACY 3 (3rd. ed. 2009).

24. ANJA SEIBERT-FOHR, PROSECUTING SERIOUS HUMAN RIGHTS VIOLATIONS 292-93 (2009)
[hereinafter SEIBERT-FOHR].
25. See JOHN R.W.D. JONES & STEVEN POWLES, INTERNATIONAL CRIMINAL PRACTICE 2 (3rd.

ed. 2003) [hereinafter JONES].
26.

SEIBERT-FOHR, supra note 24, at 17.

27. Burke, supranote 9, at 554.
28.

SEIBERT-FOHR, supra note 24, at 281.

29. Id.
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tial impairment" of their fundamental rights. 30 In International Criminal Law, such
harm is "as a result of the commission of crime" 31and may have been directed at
the victim's person, such as "property which is dedicated to religion, education, art
or science or charitable purposes, and to their historic monuments, hospitals and
other places and objects for humanitarian purposes." 32 In the case of AWS, it
means that the victim whose rights are violated by AWS is entitled to a remedyand the question is: In the case of AWS, are remedies available for the victim?
Given the importance of accountability, it is the paramount duty of states to
provide victims with remedies; not only in circumstances where the state is directly
responsible for the violations but even where the violations are committed by nonstate actors.33 Thus, states have an obligation to protect human rights through the
adoption of various measures.34 This obligation of the state has been confirmed
several times by international human rights bodies.35 Courts have also held that as
30.

See Maria del Carmen Almeida de Quinteros et al. v. Uruguay, Communication no. 107/1981,

paras. 14, 16, U.N. Doc. CCPR/C/OP/2 (1990) [hereinafter Maria del Carmen Almeida de Quinteros et
al.]; Malawi African Association and Others v. Mauritania, Communications 54/91, 61/91, 98/93, 164196/97,
210/98,
Afr.
Comm'n
H.P.R.,
1
149
(May
11,
2000),
http://hrlibrary.umn.edu/africa/comcases/54-91.html; Basic Principles of Justice for Victims of Crime
and Abuse of Power, G.A. Res. 40/34, U.N. Doc. A/RES/40/34, at Annex 1 (Nov. 29, 1985). "Persons"
referred in the definition of victims can be "the immediate family or dependents of the direct victim [or]
person who have suffered [the] harm." Id. at Annex 2; Declaration on the Protection of All Persons

from Enforced Disappearances, G.A. Res. 47/133, U.N. Doc. A/RES/47/133, art. 19 (Dec. 18, 1992).
31. ICC, Rules ofProcedureAnd Evidencefor the ICTY, Rule 85 (2013).
32. Id.
33.

See Int'l L. Comm'n., Draft Articles on Responsibility of Statesfor Internationally Wrongful

Acts, art. 5 (2001), http://legal.un.org/ilc/texts/instruments/english/draftarticles/9_6_2001.pdf;

U.N.

Human Rights Committee, GeneralComment No. 31 [80] on the Nature of the General Legal Obligation Imposedon States Partiesto the Covenant, adopted March 29, 2004, CCPR/C/21/Rev.1/Add.13 18
(May 26, 2004) [hereinafter General Cmt. No. 31 on the Nature of the General Legal ObligationImposed on States Parties to the Covenant]; SOLIMAN M. SANTOS JR., THE INTERNATIONAL CRIMINAL
COURT
AND
REBEL
GROUPS
5
(2012),

http://ibrarian.net/navon/paper/THE-INTERNATIONALCRIMINALCOURTANDREBELGRO
UPS.pdfpaperid=5742873; see also SEIBERT-FOHR, supra note 24, at 7.

34. International Covenant on Civil and Political Rights, art. 2(2), G.A. Res. 2200A (XXI), U.N.
GAOR 21st Sess., Supp. No. 16, at 52, U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171 (entered into force
1976) [hereinafter ICCPR]; International Convention on the Elimination of All Forms of Racial Discrimination, art. 2(1)(c)-(d), G.A. Res. 2106 (XX) (Dec. 21, 1965), 660 U.N.T.S. 195 (entered into
force 1969) [hereinafter CERD]; United Nations Convention on the Elimination of All Forms of Discrimination Against Women, art. 2(a), opened for signature Dec. 18, 1979, 1249 U.N.T.S. 13 (entered
into force Sept. 3, 1981); Convention on the Rights of the Child, art. 4, G.A. Res. 44/25, U.N. GAOR
44th Sess., Supp. No. 49, at 166, U.N.Doc A/44/736 (1989); Convention Against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment, art. 2(1), G.A. Res. 39/46, U.N. GAOR, 39th
Sess., Supp. No. 51, at 197, U.N. Doc. A/39/51 (1984) [hereinafter CAT]; African Charter on Human
and Peoples' Rights, art. 1, adopted 1998, came into effect on Jan. 25, 2005; American Convention on

Human Rights "Pact of San Jos6, Costa Rica," art. 2, Nov. 22, 1969, 1144 U.N.T.S. 123 [hereinafter
ACHR]; see also Velasquez Rodriguez v. Honduras, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 4 para.
166 (July 29, 1988) [hereinafter Velasquez Rodriguez].
35. U.N. Int'l L. Comm'n, Draft articles on Responsibility of States for Internationally Wrongful
Acts with Commentaries, art. 34, adopted Rep. of the Int'l L. Comm'n, 53d Sess., 2001, at 140-41,
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a result of this duty, states must restore the rights of the victim by allowing them
access to justice, information and reparation.3 6
Likewise, and in the context of accountability and the right of victims to remedy, the Human Rights Committee,3 7 the European Court of Human Rights,38 and
the African Commission on Human and People's Rights 39 held that it is the state's
duty to give effect to victim's rights by investigating human rights violations and
bringing perpetrators to justice through prosecution. 4 0 As I will argue below, in
certain circumstances, prosecution of crimes committed by AWS is difficult if not
impossible.
A victim's remedy has three components namely: access to justice-linked to
the states' responsibility to remedy victims; access to reparation-linked to state's
responsibility to prosecute offenders as a form of victim's remedy. 4 1 Reparation is
also linked to corporate responsibility and individual responsibility since non-state
actors also have an obligation to provide reparations upon their conviction. Finally, victims also have a right to access information and to know the truth concerning
the infringement of their rights.4 3
Although all the above three components are equally important for victims to

U.N.
Doc.
A/56/10
(2001),
http://untreaty.un.org/ilc/texts/instruments/english/commentaries/9_6_2001.pdf [hereinafter Draft Articles on State Responsibility]; General Comment No. 31 on Article 2 of the Covenant: The Nature of the
General Legal Obligation Imposed on States Parties to the Covenant, U.N. GAOR, Hum. Rts. Comm.,

80th Sess., U.N. Doc. CCPR/C/74/CRP.4/Rev.6, para. 2 (Apr. 21, 2004) [hereinafter General Cmt. No.
31 on Art. 2 of the Covenant].
36. Velasquez Rodriguez, supra note 34, at para. 166; see also Case X and Y v. Netherlands,

Judgment, 8978/80 Eur. Ct. H.R. (ser. A) para. 27 (Mar. 26, 1985) [hereinafter Case X]; Case M.C v.
Bulgaria, Judgment, 39272/98 Eur. Ct. H.R. para. 153 (Dec. 4, 2003).
37.

See General Cmt. No. 31 on Art. 2 of the Covenant, supranote 35, para. 2-3.

38. See Aksoy v. Turkey, Judgment, Eur. Ct. H.R., Rep. 1996 VI, 1 98 (Nov. 26, 1996) [hereinafter Aksoy v. Turkey].

39. See Social and Economic Rights Action Centre And Centre for Economic and Social Rights
v.
Nigeria,
Cmt.
No.
155/96,
para.
44-48
(Oct.
27,
2001)
http://www.achpr.org/communications/decision/1 55.96/ [hereinafter SERAC v. Nigeria].
40. General Cmt. No. 3 1 on Art. 2 of the Covenant, supra note 35, para. 2-3; Aksoy v. Turkey,

supra note 38, 198; SERAC v. Nigeria, supra note 39, para. 44-48.
41. SEIBERT-FOHR, supra note 24, at 40; Ken Obura, Duty to Prosecute International Crimes
Under International Law, in PROSECUTING INTERNATIONAL CRIMES IN AFRICA 11-31 (Chacha
Murungu & Japhet Biegon ed., 2011) [hereinafter Obura].
42. Jos6 Enrique Alvarez, Alternatives to International Criminal Justice, in THE OXFORD
COMPANION TO INTERNATIONAL CRIMINAL JUSTICE 33-34 (Antonio Cassese ed., 2009) [hereinafter

Alvarez].
43. See the Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations of International

Humanitarian Law, G.A. Res. 60/147, 2005, 1 24, U.N. Doc. A/RES/60/147 (Mar. 21, 2006) [hereinafter Principles on the Right to a Remedy and Reparation for Victims]; see also G.A. Res. 217 (III) A,
Universal Declaration of Human Rights, art. 8 (Dec. 10, 1948); ICCPR, supra note 34, art. 2; CERD,
supranote 34, art. 6; ACHR, supra note 34, art. 7.
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realize an effective remedy,4 in this paper I will focus on reparation which is directly linked to the accountability challenges posed by AWS. Reparation is a process which is meant to provide victims with justice; remove or redress to the extent
possible, the damage done by the unlawful acts through prevention and deterrence.445
The right to reparation is provided for in treaty law,4 6 it has been given as a
remedy in various cases,47 recognized by legal scholars 48 and is part of customary
International Law. 4 9 International criminal courts and tribunals have played a sig44. See SEIBERT-FOHR, supra note 24, at 38. For a remedy to be effective it must be prompt and
accessible; there must be speedy and impartial investigation of any gross human right violation, adjudication and enforcement must be by an independent authority. See General Cmt. No. 31 on the Nature of
the General Legal Obligation Imposed on States Parties to the Covenant, supra note 33, para. 15; The
African Commission has interpreted the right to remedy in its Principles and Guidelines on the Right to
a Fair Trial and Legal Assistance in Africa, Principle C (a). African Comm'n on Human and Peoples'
Rights, Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in Africa, Princ.
C(a),
ACHPR
Doc.
DOC/OS(XXX)
(2001),
http://hrlibrary.umn.edu/research/ZIM%20PrinciplesAnd G.pdf. Nevertheless, when it comes to international courts and tribunals, it is apparent that they have been dawdling in their investigation, charging, and prosecution of gross violations that there is no promptness to talk about. A good example is
that of the ICC case against Thomas Lubanga which took 9 years from the time of investigation to the
time of conviction. Prosecutor v. Lubanga, Case No. ICC-01/04-01/06, Judgment Pursuant to Article 74
of the Statute (Mar. 14, 2012). During such a long period, it is highly probable that other victims died
before seeing justice. However, while recognizing the significance of promptness in prosecution of international crimes as a form of remedy for victims, it can be argued that sometimes "justice delayed
may be justice delivered." A simple consideration of the magnitude of international crimes points one to
the fact that more time is needed in their prosecution if victims are to receive true justice. In that regard,
there is a need to balance the aspiration for a prompt remedy for victims against the "stubborn but necessary processes that may cause delay." Alex Whiting, In InternationalCriminal Prosecutions,Justice
Delayed Can Be Justice Delivered, 50 HARV. INT'L L. J. 323, 323 (June 25, 2009). On courts' interpretation of an effective remedy see cases of Case Concerning Avena and Other Mexican Nationals,
LaGrand Case, Case of the Caracazo v. Venezuela, Silver v. the UK. Case Concerning Avena and Other
Mexican Nationals (Mex. v. U.S.), Judgment, 2004 I.C.J. 12, 11 131-38 (Mar. 31); LaGrand Case (Ger.
v. U.S.), Judgment, 2001 I.C.J. 466, 1 125 (June 27); Case of the Caracazo v. Venezuela, Judgment,
2002 Inter-Am. Ct. H.R. (ser. C) No. 95, 1 115 (Aug. 29, 2002); Case of Silver and Others v. the United
Kingdom (Article 50), Judgment, 61 Eur. Ct. H.R. (ser. A), 1 113 (Mar. 25, 1983).
45. See Roman David & Susanne Choi Yuk-ping, Victims on TransitionalJustice: Lessons from
the Reparationof Human Rights Abuses in the Czech Republic, 27 HuM. RTS. Q. 392, 393 (2005); Riccardo Pisillo Mazzeschi, Reparation Claims by Individualsfor State Breaches of HumanitarianLaw
And Human Rights: an Overview, I J. OF INT'L CRIM. JUST. 339, 344 (2003).
46. ICCPR, supra note 34, art. 2(3); Rome Statute of the International Criminal Court, art. 75,
Jul. 17, 1998, U.N. Doc. A/CONF.183/9 [hereinafter Rome Statute]; ICCPR, supra note 34, art. 3;
CAT, supra note 34, art. 14; CERD, supranote 34, art. 6.
47. Achutan (on behalf of Banda) and Amnesty International (on behalf of Orton and Vera Chirwa) v. Malawi, Communication No. 64/92, 68/92, African Comm'n on Human and Peoples' Rights, I
12 (1995); Factory at Chorz6w (Indemnities) (Ger. v. Pol.), Judgement, 1927 PCIJ (ser. A) No. 17, 1 29
(1928).
48. Liesbeth Zegveld, Victims' Reparations Claims And International Criminal Courts, 8 J. OF
INT'L CRIM. JUST. 79, 79 (2010) [hereinafter Zegveld]; Alvarez, supra note 42, at 33.
49. Jo-Anne Wemmers, Victim ReparationAnd the InternationalCriminal Court, 16 INT'L REV.
OF VICTIMOLOGY 123, 123 (2009).
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nificant role in recognizing and interpreting the right to reparation.5 0 They have
significantly increased the possibility of victims to get adequate reparations, not
5
only from states but also from individuals. 1
In international law, reparation comes in various forms.52 It includes restitution, compensation, 3 rehabilitation, satisfaction, and effective prosecution of the
offender(s) as already mentioned above.5 4
Adequate prosecution of perpetrators is one of the areas that are likely to be
adversely affected by the use of AWS. Prosecution of perpetrators reinforces the
victims' rights to reparation especially in view of achieving deterrence and nonrepetition.5 5 Prosecution of offenders is a victim's right and is inherent in states'
general responsibility to ensure effective human rights protection which has been
consistently emphasized by many commentators and decisions of judicial or quasi56
judicial international bodies.
The duty of the state to prosecute5 7 is connected to the victims' rights to jus59
tice5 8 and it has long been accepted by both the UN Security Council and General

50.

Zegveld, supra note 48, at 79.

51. See Commentary on art. 58 of Draft Articles on State Responsibility, supra note 35, art. 58,
Cmt. (1)-(4).
52.

See Aloeboetoe et al. Case, Reparations Art. 63(1) American Convention on Human Rights,

Judgement, Inter-Am. Ct. H.R. (ser. C) No. 15,

143 (Sept.

10, 1993).

53. Although the term compensation is used varyingly in national legislation, in international law
it is a form of reparation which is given to victims for any economically assessable damage caused by

the gross violation of IHL or IHRL. See Principles on the Right to a Remedy and Reparation for Victims, supranote 43, 1120; INT'L. COMM'N OF JURISTS, THE RIGHT TO A REMEDY AND TO REPARATION
FOR GROSS HUMAN RIGHTS VIOLATIONS: A PRACTITIONER'S GUtDE Ser. No. 2, at 123 (2006) [hereinafter A PRACTITIONER'S GUIDE]. Many IHRL and IHL treaties provide for the right to compensation
and jurisprudence has shown that compensation can be provided for physical or mental harm, loss of
opportunities, material loss of earnings, moral damage and expenses incurred in vindicating one's rights
following the gross violations. See ICCPR, supra note 34, art. 9(5); Protocol Additional to the Geneva

Conventions of 12 August 1949, and Relating to the Protection of Victims of International Armed Conflicts (Protocol 1), June 8, 1977, art. 91, openedfor signature Dec. 12, 1977, 1125 U.N.T.S 3, 16 I.L.M.
1391 (1977); Convention for the Protection of Human Rights and Fundamental Freedoms, art. 5(5), as
amended by Protocols 11 and 14, Nov. 4, 1950, Europ. T.S. No. 5 (entered into force Sept. 3, 1953);
ACHR, supra note 34, art. 10; League of Arab States, Arab Charter on Human Rights, opened for sig-

nature May 22, 2004, art. 16, (entered into force Mar. 15, 2008), reprinted in 12 Int'l Hum. Rts. Rep.
893 (2005); Rome Statute, supra note 46, art. 85; Geneva Convention Relative to the Treatment of Pris-

oners of War, art. 68, Aug. 12, 1949, 6 U.S.T. 3316, 75 U.N.T.S. 135.
54. Basic Principles and Guidelines on the Right to a Remedy and Reparations for Victims of
Gross Violations of International Human Rights Law and Serious Violations of International Humani-

tarian Law, Comm'n on Hum. Rts. Res. 2005/30, lj¶ 19-23, U.N. Doc. E/2005/23 (Apr. 22, 2005); U.N.
Off. on Drugs & Crime, Compendium of UnitedNations standardsand norms in crime prevention and

criminaljustice 303-5 (2006).
55. See Principles on the Right to a Remedy and Reparation for Victims, supranote 43,
amble 1 8.

¶ 4,

Pre-

56. Id.
57.

See, e.g., CAT, supra note 34, art. 4; Extrajudicial, Summary and Arbitrary Executions, G.A.

Res. 57/214, 1 6 (Feb. 25, 2003).
58. Rep. of Mr. Louis Joinet on the Question of the Impunity of Perpetrators of Human Rights

DENV. J. INT'L L. & POL'Y

10

VOL. 45:1

Assembly.60 The UN Commission on Human Rights, 6 1 the Human Rights Committee,62 the Inter-American Court and Commission of Human Rights,63 European
Court of Human Rights 64 and the African Commission on Human and Peoples'
Rights 65 have all emphasized the importance of states' obligation to prosecute offenders in the fight against impunity on gross violations of human rights and humanitarian law.66
When offenders are prosecuted there is the concept of satisfaction as a form
of reparation, which is aimed at repairing the moral damage done to the victim
when their rights were violated. 67 Satisfaction can be done through judicial condemnatory judgments,6 8 admission of responsibility by the offender and a sincere
apology both to the victim and the public. 69 The former ICC prosecutor, Morino
Ocampo, in his address to the court after conviction of Thomas Lubanga, suggested the stiffest punishment but stated that the Office of the Prosecutor was "willing
to cut the sentence to 20 years if Lubanga offered a 'genuine apology' to victims of
his crimes." 70 Of course, in the case of AWS, the person who deployed the machine may offer the apology but it is not the same since he or she was not the person on the ground, the direct perpetrator of the crime-the robot was.
Likewise, tied to the prosecution of offenders, is the right to information that
encompasses the right to truth.' Under the human rights regime, the UN Human
Rights Committee has reaffirmed the victims' right to know the truth about the
perpetrators, their accomplices and the motives thereof. 72 The right to truth has

Violations (Civil & Political Rights), U.N. Doc. E/CN.4/Sub.2/20/Rev, Annex 11, Sec. III (June 26,
1997) [hereinafter Joinet]; Obura, supranote 41, at 11-31.
59. G.A. Res. 57/228, Khmer Rouge Trials, 77th plenary meeting Dec. 18, 2002, U.N. Doc.
A/RES/57/228 B (May 22, 2003).
60. Id. 113; G.A. Res. 57/190, Rights of the Child, sec. III (11) (Feb. 19, 2003).
61. See, e.g., Comm'n H.R., Res. 2003/72, Impunity, 1 2, U.N. Doc. E/CN.4/RES/2003/72 (Apr.
25, 2003) [hereinafter Res. 2003/72, Impunity].
62. See, e.g., Irene Bleier Lewenhoffv. Uruguay, Communication No. 30/1978, para. 11.1, U.N.
Doc. CCPR/C/15/D/30/1978 (Mar. 29, 1982) [hereinafter Bleier, Communication No. 30/1978].
63. Velasquez Rodriguez, supra note 34, 11 166, 175.
64. Case of X, supranote 36, 1 27.
65. SERAC v. Nigeria, supra note 39, 11 44-48.
66. Res. 2003/72, Impunity, supra note 61, 1 2; Bleier, Communication No. 30/1978, supra note
62, 111.1; Velasquez Rodriguez, supra note 34,11 166, 175; Case of X, supra note 36,1 27; SERAC v.
Nigeria, supranote 39,11| 44-48.
67.

A PRACTITIONER'S GUIDE, supra note 53, at 145.

68. See Case of Golder v. the United Kingdom, Judgment, App. No. 4451/70, 18 Eur. Ct. H.R.
(Ser. A) (Feb. 21, 1975); Ocalan v. Turkey, Judgment, App. no. 46221/99, 37 Eur. Ct. H.R., para. 250
(Mar. 12, 2003).
69. Principles on the Right to a Remedy and Reparation for Victims, supra note 43, 1 22(b).
70. David Smith, Thomas Lubanga Sentenced to 14 Years for Congo War Crimes, THE
GUARDIAN (July 10, 2012), http://www.guardian.co.uk/law/2012/jul/10/icc-sentences-thomas-lubanga-

14-years.
71. Adolfo Ceretti, Collective Violence And InternationalCrimes, in THE OXFORD COMPANION
TO INTERNATIONAL CRIMINAL JUSTICE 14 (Antonio Cassese ed., 2009).

72. See Res. 2003/72, Impunity, supra note 61, para. 8; Maria del Carmen Almeida, supra note
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been held to be substantive, inalienable 74 and non-derogable right, which entails
"knowledge as to how, when, why and by whom violations were committed." 7 6 To
that end, states have a duty to disclose the truth to the victims and the public at
large.7 7 Access to information about what transpired may be easy in case of AWS
since they can leave a digital trail of all events.7 8 In as much as this is a positive
aspect, victims may not appreciate, for example, discovering that it was a robot
that made an ill-informed decision to kill their relative after mistakenly identifying
him or her as a legitimate target. Insult upon injury, the robot cannot offer an apology.
III. AWS AND THE ACCOUNTABILITY GAP

In 2001, a scholar by the name of Perri was among the first to articulate some
of the serious challenges when it comes to legal responsibility for actions of intelligent machines.7 9 He argued that where a machine attains a certain level of intelligence-to the extent of "making decisions by itself'-difficulties arise in imputing
responsibility.80 The problem arises out of the fact that no matter how machines'
autonomy increases, they do not have moral agency.
Thus, commenting on the problem of legal responsibility, Kenneth Himma
has observed that unless and until machines such as AWS have a free will and deliberative capability, no moral agency or legal responsibility can be attributed to
them.82 In the absence of moral agency in AWS, it is impossible to hold them accountable for any wrongful acts.83 The question is who, then, is responsible in the
event of such machines committing crimes?
Sparrow rightfully notes that the law demands that someone be held accountable for unlawful acts in war and the fact that AWS may never meet this condition
makes their deployment unethical.84 To elucidate the impossibility of attributing
30, para. 14, 16 ( holding that a mother had a right to know about the truth of what happened to her
daughter failure of which constitutes cruel, inhuman and degrading treatment).
73. Id.114.
74. Joinet, supra note 58, at princs. 2-5.
75. E/CN.4/1995/20/Annex I, Rep. of the U.N. Special Rapporteur on the Question of Human
Rights And States of Emergency, 1 39 (1995).
76. PRACTITIONER'S GUIDE, supra note 53, at 91.
77. Case of Juan Humberto Sanchez v. Honduras, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 99,
1 186 (June 7, 2003).
78. A/HRC/23/47, supra note 1, 152.
79. See 6 Perri, Ethics, Regulation And the New Artificial Intelligence, Part II: Autonomy And
Liability, 41 NFO., COMM. & SoC'Y 406-34 (2001) (Before 1983, Perri was known as David Ashworth).
80. Id. at 414.
81. Markus Wagner, Taking Humans Out of the Loop: Implicationsfor InternationalHumanitarian Law, 21 J. OF L. INFO. & SCI. 5 (2011); Asaro, supra note 5, at 693.
82. Kenneth Einar Himma, Artificial Agency, Consciousness, And the Criteriafor Moral Agency:
What PropertiesMust an Artificial Agent Have to Be a Moral Agent?, 11 ETHICS & INFO. TECH. 19-29
(2009).
83. Asaro, supra note 5, at 693; see also A/HRC/23/47, supra note 1, T 14.
84. Robert Sparrow, Killer Robots, 24 J. OF APPLIED PHIL. 62 (2007) [Hereinafter Sparrow, Killer
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responsibility to AWS, Sparrow gives an analogy of the prohibition on the recruitment and use of child soldiers in combat. 5 He considers that in as much as
child soldiers are autonomous-even much more than AWS, they "lack full moral
autonomy." 86 This vitiates their "understanding [ofj the full moral dimensions of
what they do", therefore making child soldiers "not appropriate objects of punishment"87 and ineligible for playing a combatant role.8 8

'

For the above stronger reason, the considerations that AWS can be more reliable than human beings is not the crux of the matter; for "what makes the attribution of responsibility especially problematic [in the case of child soldiers] is not
that child soldiers are necessarily unreliable or unpredictable," it is their lack of
"moral responsibility that makes child armies especially terrifying."89 The heinous
actions of child soldiers in countries like DRC, Angola, Liberia, and Uganda have
also been explained in terms of children's lack of moral responsibility. 90 Moral re9
sponsibility, it is argued, is one step towards deterrence.
For many decades now and in terms of the International Criminal Law, accountability has been on the basis of individual and command criminal responsibility. 92 The importance of individual criminal responsibility can never be overstated.
In addition to Heyns' list9 3 of human factors that influence individuals to refrain
from killing others-especially unlawfully-it is the fear of prosecution as one of
the legal consequences that may follow after the facts that force humans to exercise restraint. 94
More so, the concept of individual criminal responsibility has made it impossible for violators to claim superior orders as a defence. 95 This will not apply in the

Robots].
85. Id. at 73-74; see JEAN-MARIE HENCKAERTS & LOUISE DOSWALD-BECK, INT'L COMM. OF
THE RED CROSS, CUSTOMARY INTERNATIONAL HUMANITARIAN LAW, vol. 1, 482-85, Rule 136 (2005)
[hereinafter CUSTOMARY INTERNATIONAL HUMANITARIAN LAW].
86. Sparrow, Killer Robots, supranote 84, at 73.

87. Id. at 73.
88. See CUSTOMARY INTERNATIONAL HUMANITARIAN LAW, supranote 85, at Rule 136.
89. Sparrow, Killer Robots, supranote 84, at 73-74.
90. See INT'L LAB. OFF., WOUNDED CHILDHOOD: THE USE OF CHILDREN IN ARMED CONFLICT IN
CENTRAL AFRICA (Apr. 2003), http://www.ilo.org/wcmsp5/groups/public/-ed-emp/-emp ent/-

ifp_crisis/documents/publication/wcms_116566.pdf
91. See generally KIRSTEN J. FISHER, MORAL ACCOUNTABILITY AND INTERNATIONAL CRIMINAL
LAW: HOLDING AGENTS OF ATROCITY ACCOUNTABLE TO THE WORLD (2013).
92. Bert Swart, Modes of International Criminal Liability, in THE OXFORD COMPANION TO
INTERNATIONAL CRIMINAL JUSTICE 89 (Antonio Cassese ed., 2009).
93. A/HRC/23/47, supra note 1, 11 57 (observing that humans have "built-in constraints ...
against going to war or otherwise using force which continue to play an important (if often not decisive)
role in safeguarding lives and international security. Chief among these are unique human traits such as

our aversion to getting killed, losing loved ones, or having to kill other people.").
94. Per-Olof H. Wikstrim, Deterrence And DeterrenceExperiences: Preventing Crime Through
the Threat ofPunishment, in INTERNATIONAL HANDBOOK OF PENOLOGY AND CRIMINAL JUSTICE 350-

51 (Shlomo Giora Shoham et al., ed., 2008).
95.

YORAM DINSTEIN, THE DEFENSE OF 'OBEDIENCE TO SUPERIOR ORDERS' IN INTERNATIONAL

2016

AWS RESPONSIBILITY IN INTERNATIONAL LAW

13

case of AWS especially if a belligerent chooses to program them to commit
crimes. If AWS are to be seen as taking the position of human combatants, one
level where deterrence considerations have been directed for years is ultimately
taken away.
In response to the argument that AWS with full or high levels of autonomy
are unpredictable thereby posing a challenge of accountability, 96 Arkin argues that
it is possible with AWS to make "responsibility transparent and explicit, through
the use of a responsibility advisor at all steps in the deployment of these systems."97 The 'responsibility advisor' can be incorporated into AWS "for premission planning and managing operator overrides." 98 Such a 'responsibility advisor' will require explicit acceptance and authorization before its use and advises in
advance of any mission on the ethical responsibility of commanders and operators.
When deploying AWS, such responsibility acceptance is possible at many levels.
Acceptance starts with the "authoring [and translation] of the [ethical] constraints
that provides the basis for implementing [IHL]"; verification that only military
personnel are in charge of the system; it may be during "command authorization of
the system for a particular mission"; and, where there is an "override responsibility
acceptance", that is where the operator changes "the system's ability to use lethal
force, either by allowing it when it was forbidden by the ethical controller, or by
denying it when it was enabled." 99
If this responsibility adviser will allow the fighter to verify targets-thereby
being the human who makes the final decision on the release of force and against
whom-and overrides AWS actions or choices in cases where they are not in line
with international law, then such AWS would be acceptable since the fighter will
be exercising 'Meaningful Human Control' that clearly establishes his or her responsibility.' 00
More in line with Arkin's argument, Wendell Wallach notes that there is a
challenge in computing legal responsibilities for AWS' actions where a number of
individuals are involved from their production up to their deployment.' 0 He, however, refers to five rules that have been developed by practical ethicists and social

LAW 80-81 (2012); JONES, supra note 25, at 459, art. 33.
96.

See ICRC, Autonomous Weapon Systems: Technical, Military, Legal and HumanitarianAs-

pects 1, 4, 8, 9, 15 (Mar. 26-28, 2014) [hereinafter ICRC Report].
97. RONALD C. ARKIN, GOVERNING LETHAL BEHAVIOR: EMBEDDING ETHICS IN A HYBRID
DEL[BERATIVE/REACTIVE ROBOT ARCHITECTURE 9 (2011).

98. According to Arkin, cited above, where a system is able to advise the operator of the critical
functions it is about to execute and the operator approves, he or she assumes responsibility of all the

resulting actions of the machine.
99. Arkin, supra note 97, at 77-82.
100. The notion of "Meaningful Human Control" was coined by NGO Article 36 in 2013. This
notion is new in international law and there is no agreed definition. I have discussed how this notion
should be defined in Thompson Chengeta, Defining Meaningful Human Control in Autonomous Weapon Systems, N.Y.U. J. INT'L L. & POL. (forthcoming 2016).

101. Wenell Wallach, From Robots to Techno Sapiens: Ethics, Law and Public Policy in the Development ofRobotics and Neurotechnologies, 3 LAW INNOVATION AND TECH. 194-195 (2011).

14

DENV. J. INT'L L. & POL'Y

VOL. 45:1

theorists who insist on the "the principle that humans cannot be excused from moral responsibility for the design, development or deployment of computing artefacts."' 02 The rules provide as follows:
Rule 1: The people who design, develop or deploy a computing artefact

are morally responsible for that artefact, and for the foreseeable effects
of that artefact. This responsibility is shared with other people who design, develop, deploy or knowingly use the artefact as part of a sociotechnical system.

Rule 2: The shared responsibility of computing artefacts is not a zerosum game. The responsibility of an individual is not reducedsimply because more people become involved in designing, developing, deploying

or using the artefact. Instead, a person's responsibility includes being
answerable for the behaviours of the artefact and for the artefact's effects after deployment, to the degree to which these effects are reasonably foreseeable by that person.

Rule 3: People who knowingly use a particularcomputing artefact are
morally responsiblefor that use.
Rule 4: People who knowingly design, develop, deploy or use a computing artefact can do so responsibly only when they make a reasonable ef-

fort to take into account the sociotechnical systems in which the artefact
is embedded.
Rule 5: People who design, develop, deploy, promote or evaluate a

computing artefact should not explicitly or implicitly deceive users
about the artefact or its foreseeable effects, or about the sociotechnical
03
systems in which the artefact is embedded.1

Of particular importance to me is Rule 2 which acknowledges that in the development of weapons like AWS, various individuals are involved but that does not
mean individual responsibility is "reduced simply because more people become
involved in designing, developing, deploying or using the artefact."1 04 This supports the argument I put forward that accountability forms of responsibility are not
alternatives to the exclusion of the other. Everyone has a role to play, and if an accountability gap is created in one form or mode of responsibility, it cannot be ignored on the basis that there are other persons who can be held responsible.

102. Id.
103. See Moral Responsibility for Computing Artefacts: The Rules, UNIV. OF ILL. SPRINGFIELD
[hereinafter Rules], https://edocs.uis.edu/kmill2/www/TheRules (last visited Sep. 17, 2016) (defining
terms and explaining the rules); The rules seem to follow a suggested notion of strict liability where
responsibility is fully acknowledged before an autonomous weapon system is deployed. See RONALD
ARKIN, THE ROBOT DIDN'T DO IT 1 (2013), Position Paper for a Workshop on Anticipatory Ethics, Rehttp://www.cc.gatech.edu/ai/robot-lab/onlineAgents,
and
Artificial
sponsibility
publications/positionpaperv3.pdf.
2,
Rule
103,
note
supra
104. Rules,
https://edocs.uis.edu/kmill2/www/TheRules/moralResponsibilityForComputerArtifactsV27.pdf.
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Ron Arkin also adds that it is a "roboticist's duty to ensure that [AWS] are as
safe as possible to both combatant and noncombatant alike." 0 5 This is agreeable as
far as the responsibility of roboticists is concerned. However, the responsibilities
of a roboticist do not make the responsibility of the final weapon user irrelevant.
The gist of international weapons law is that the warrior is the one in control of his
or her weapon, therefore, responsible for violations committed through that weapon. 0 6 It may even be similar to the case of motor vehicle manufacturers-they put
in place many things such as brakes, speedometers etc. in the vehicle to ensure that
the vehicle is safe for driving. However, that does not negate the responsibilities of
the driver.
A challenge arises with the final user because, in International Criminal Law,
it would be an injustice to impute responsibility to fighters who deploy these systems when they are incapable of precisely predicting or fully controlling the behaviour of AWS once they are activated. 0 7 In my view, there are two choices for
combatants or fighters: use AWS when you can meaningfully control them or do
not use them at all.
There are commentators who argue that as far as AWS are concerned, "criminal responsibility of individuals can be established for commanders and operators
on the basis of command responsibility." 0 8 To the same end, Arkin argues that in
the case of AWS which are programmed to be ethical, "it should be fairly easy to
satisfy and demonstrate" the culpability of the "commander" since "the robot's beliefs can be well-known and characterized, and perhaps even inspected [. . . therefore] the responsibility returns to those who designed, deployed, and commanded
the autonomous agent to act, as they are those who controlled its beliefs."' 09 On
various occasions, Arkin uses the term "human commander" when referring to
those who deploy AWS." 0
From the arguments that have been made by scholars so far in connection
105. Arkin, supranote 97, at 4.
106. See generally WILLIAM H. BOOTHBY, WEAPONS AND THE LAW OF ARMED CONFLICT (2009).

107. Andreas Matthias, The Responsibility Gap: Ascribing Responsibilityfor the Actions ofLearning Automata, 6 ETHICS & INFO. TECH. 175-183 (2004).
108. THILO MARAUHN, AN ANALYSIS OF THE POTENTIAL IMPACT OF LETHAL AUTONOMOUS
WEAPONS

SYSTEMS ON RESPONSIBILITY AND ACCOUNTABILITY FOR VIOLATIONS OF INTERNATIONAL LAW 5 (Ge-

neva,
May
13-16,
2014),
http://www.unog.ch/80256EDD006B8954/%28httpAssets%29/35FEA015C2466A57C1257CE4004BC
A51/$file/MarauhnMX_Laws SpeakingNotes_2014.pdf.; see also Heather Roff, Killing In War: Responsibility, Liability And Lethal Autonomous Robots, in Routledge Handbook on Ethic and War: Just
War
Theory
in
the
21st
Centuryl4
(Fritz
Allhoff
et
al.
2013),
https://www.academia.edu/2606840/Killing inWar ResponsibilityLiabilityand LethalAutonomou
sRobots (last visited Sep. 17, 2016); Michael Schmitt, Autonomous Weapon Systems and International
HumanitarianLaw: A Reply to the Critics, HARV. NAT'L SEC. J. 33 (2013).

109. Arkin, supranote 97, at 76.
110. See Ronald Arkin et al., Moral Decision-Making in Autonomous Systems: Enforcement, Mor-

Deception,
13,
18
Dignity,
Trust
and
al
Emotions,
https://smartech.gatech.edu/bitstream/handle/1853/40769/IEEE-ethicsvl7.pdf?sequence-1.

(2011),
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with accountability over the actions of AWS, there are four points that I am going
to address: Firstly, whether accountability over AWS's actions is possible under
the individual responsibility mode; secondly, whether the International Criminal
Law concept of command responsibility is and to what extent applicable to AWS;
thirdly, whether the proposed notion of "split responsibility" over the actions of
AWS is acceptable in international weapons law as the lex specialis on weapons;'
fourthly and finally, the role of corporate and state responsibility in establishing
accountability for violations committed through AWS.112
IV. INDIVIDUAL CRIMINAL RESPONSIBILITY AND THE CHALLENGES POSED BY

AWS

"If there are recognizable war crimes, there must be recognizable
criminals."' 13
Accountability of individuals for their unlawful acts is not a new concept of
law; it stretches across various branches of law-from domestic law, International
Human Rights Law, International Humanitarian Law, and International Criminal
Law.1 14 As Steven Ratner observes, individual accountability is "a complex amalgam of law and a wide spectrum of sanctioning processes that transcends the orthodox divisions of subjects [of] international law."' 15 Individual criminal responsibility is part of customary International Law" 6 and ensues whether unlawful acts
are committed in international armed conflicts or in non-international armed con-

flict.
As was observed in the case of Prosecutorv Tadic, violations of the law "entail individual criminal responsibility, regardless of whether they are committed in
internal or international armed conflicts."" 7 Thus, whether or not AWS are used in
international or non-international armed conflict is of no effect as far as individual
responsibility for their use is concerned.
By insisting that AWS are weapons and not combatants or fighters, it means
that whenever a crime is committed as a result of the use of AWS, it is the individual who deployed it who is criminally liable." However, due to the increased lev-

111. Lex specialis - is a principle containing a generally recognized rule of interpretation pursuant

to which the more specific provision takes precedence over the more general one. Definition available
at http://www.trans-lex.org/910000.

112. ICRC Report, supranote 96, at 8.
113. See generally MICHAEL WALZER, JUST AND UNJUST WARS: A MORAL ARGUMENT WITH
HISTORICAL ILLUSTRATIONS (2015).
114. STEVEN R. RATNER ET AL., ACCOUNTABILITY FOR HUMAN RIGHTS ATROCITIES IN
INTERNATIONAL LAW: BEYOND THE NUREMBERG LEGACY 9-17 (2009); Marco Sassoli, Humanitarian
Law and International Criminal Law, in THE OXFORD COMPANION TO INTERNATIONAL CRIMINAL

JUSTICE 11, 112-113 (Antonio Cassese ed., 2009).
115.

Ratner et al., supra note 114, at 3.

116. Bert Swart, Modes of InternationalCriminal Liability, in THE OXFORD COMPANION TO
INTERNATIONAL CRIMINAL JUSTICE 82, 91 (Antonio Cassese ed., 2009).

117. Prosecutor v. Tadic, Case No. IT-94-1-T, Decision on the Defense Motion for
Interlocutory Appeal on Jurisdiction, 1 129 (Int'l Crim. Trib. for the Former Yugoslavia Oct. 2, 1995).
118.

NATHALIE WEIZMANN ET AL., AUTONOMOUS WEAPON SYSTEMS UNDER INTERNATIONAL
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els of autonomy in some AWS or those that have attained full autonomy, liability
is not cast in stone.' It is inevitable to start by outlining some of the fundamental
elements of individual criminal responsibility.
Since time immemorial, wars have been fought by armies and armed groups
under the authority of a commander(s) or leader(s).120 It was not uncommon that
acts that were committed on an individual basis were covered by excuses such as
"my commander ordered me to do so' or 'I had no choice, it was the idea of the
group."' 1 21 With the intention of ending such kind of impunity and holding individuals accountable for their actions, under the current concept of individual criminal responsibility, individuals can neither claim superior orders as a defence nor
can they hide behind the group. 122
Individual criminal responsibility thus focuses on the commission of a crime
by the individual.1 23 It is applicable where an individual directly commits a
crimel24 or directly contributes to it through ordering, planning, instigating, inciting, co-perpetration, joint criminal enterprise, aiding and abetting.' 25 According to
Article 25 of the Rome Statute:
2. A person who commits a crime within the jurisdiction of the Court
shall be individually responsible and liable for punishment in accordance with this Statute.
3. In accordance with this Statute, a person shall be criminally responsible and liable for punishment for a crime within the jurisdiction of the
Court if that person:
a) Commits such a crime, whether as an individual, jointly with another or through another person, regardless of whether that other
person is criminally responsible;

LAW, Academy Briefing No. 8, (Geneva Acad. of Int'l Humanitarian Law and Human Rights, 2014),
http://www.genevaacademy.ch/docs/publications/Briefings%20and%201n%20breifs/Autonomous%2OWeapon%2OSystems%20
under/o20lntemational%20LawAcademy/o2OBriefing%2ONo%208.pdf.
119. ICRC Report, supra note 96, at 1, 4, 8, 9, 15.
120.

FRANCIS TREVELYAN MILLER & ROBERT SAMPSON LANIER, ARMIES AND LEADERS 272 (de-

scribing U.S. Troops serving under a Major and Colonel).
121. See JONES, supra note 25, at 459 (2003) (stating that superior orders are no longer a defense in
international criminal law).
122. Id.
123.

Swart, supra note 116, at 89; see INT'L CRIMINAL LAW SERV., MODULE 10: MODES OF

LIABILITY:

SUPERIOR

RESPONSIBILITY,

http://wcjp.unicri.it/deliverables/docs/Module_10_Superior responsibility.pdf
124.
(INDIV.

Swart, supra note 116, at 89; see PROF. DR. GERHARD WERLE & DR. J. BUNG, SUMMARY
CRIMINAL JUSTICE,
http://werle.rewi.huRESPONSIBILITY)
INTERNATIONAL
CRIM.

berlin.de/07_Individual%2OCriminal%2OResponsibility-Summary.pdf.
125.
(INDIV.

Swart, supra note 116, at 83; see PROF. DR. GERHARD WERLE & DR. J. BUNG, SUMMARY
CRIM.
RESPONSIBILITY)
INTERNATIONAL
CRIMINAL JUSTICE,
http://werle.rewi.hu-

berlin.de/07_Individual%2OCriminal%2OResponsibility-Summary.pdf.
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b) Orders, solicits or induces the commission of such a crime which
in fact occurs or is attempted;
c) For the purpose of facilitating the commission of such a crime,
aids, abets or otherwise assists in its commission or its attempted
commission, including providing the means for its commission;
d) In any other way contributes to the commission or attempted
commission of such a crime by a group of persons acting with a
common purpose. Such contribution shall be intentional and shall
either:
i) Be made with the aim of furthering the criminal activity or
criminal purpose of the group, where such activity or purpose

involves the commission of a crime within the jurisdiction of the
Court; or
ii) Be made in the knowledge of the intention of the group to
commit the crime;
e) In respect of the crime of genocide, directly and publicly incites
others to commit genocide;
f) attempts to commit such a crime by taking action that commences
its execution by means of a substantial step, but the crime does not
occur because of circumstances independent of the person's intentions. However, a person who abandons the effort to commit the
crime or otherwise prevents the completion of the crime shall not be
liable for punishment under this Statute for the attempt to commit
that crime if that person completely and voluntarily gave up the
26
criminal purpose.1

The question that will be considered below is whether it will be possible to
charge a fighter who deploys an Autonomous Weapon System that subsequently
commits a crime in terms of Article 25 of the Rome Statute.1 27 Thilo Marauhn argues that Article 25(3)(c) of the Rome Statute is best suited to deal with designers
and manufacturers of AWS.1 2 8 In order to agree or disagree with this statement, I
will consider in what ways a designer or manufacturer can be said to have "aided,
abetted or otherwise assisted in the commission of a crime"' 29 when the weapon is
finally used. I will argue that this will depend first of all, on whether the crime allegedly abetted or aided by the designer or manufacturer is within the jurisdiction
of the International Criminal Court.130 In any event, the commission of a crime re-

126. Rome Statute, supra note 46. Similar provisions are found in Article 7 of the Statute of the
International Criminal Tribunal of the Former Yugoslavia and Article 6 of the Statute of the Intemational Criminal Tribunal of Rwanda. (emphasis added)
127.
128.

See Rome Statute, supra note 46, art. 25.
Marauhn, supra note 108, at 4.

129. Jack M. Beard, Autonomous Weapons and Human Responsibilities, 45 GEO. J. INT'L L. 617,
646 (2014).
130.

Rome Statute, supra note 46, art. 5.
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quires the proving of both the actus reus and mens rea.
A. Importance of mens rea and actus reasfor individualresponsibility
It is important to note that in general, the basis for individual criminal responsibility hinges on a guilty criminal state of mind (mens rea) coupled with wrongful
action (actus reas) of the perpetrator. 1 32 In armed conflict, this is where a combatant or fighter, fully aware that certain conduct or weapon is prohibited by law,
nonetheless proceeds to engage in that conduct or use that particular weapon.1 33
The idea of punishing only those with a guilty mind is well grounded in natural
justice and human rights.' 34 As early as 1819, Bagshaw observed that the fact that
"no man ought to be punished, except for his own fault" is a clear maxim of natural justice.1 3 1
B. Forms ofparticipationfor individual responsibility
The forms of participation outlined in Article 25 of the Rome Statute have
been interpreted by international courts most of which emphasize the need to make
clear which form of liability is applicable to the accused person.' 36 The form of liability is of paramount importance for the court when it comes to sentencing. For
example, "there may be an enormous difference in terms of sentencing between an
instigator, an aider and abettor and a direct perpetrator of a completed offense."
In terms of the jurisprudence of international courts and tribunals, a person
who commits the crime is the perpetrator. 13 It is important to note that there can
be many perpetrators of one crime, as long as the actions of each person satisfy the

&

131. FAiZ KAZI, PROJECT ON THE CONSTITUENT ELEMENTS OF CRIME IN THE INDIAN PENAL CODE
9, https://www.academia.edu/4374247/ConstituentElementsofCrime (last visited Sep. 17, 2016).
132. See JONES, supra note 25, at 414-24; MOHAMED BADAR, THE CONCEPT OF MENS REA IN
INTERNATIONAL CRIMINAL LAW: THE CASE FOR A UNIFIED APPROACH 234-52 (2013); ANDRI KLIP
GORAN SLUITER ANNOTATED LEADING CASES OF INTERNATIONAL CRIMINAL TRIBUNALS: THE
INTERNATIONAL CRIMINAL TRIBUNAL FOR THE FORMER YUGOSLAVIA 321 (2001); JOSE DORIA ET AL.,
THE LEGAL REGIME OF THE INTERNATIONAL CRIMINAL COURT: ESSAYS IN HONOUR OF PROFESSOR
IGOR BLISHCHENKO 144 [1930-20001 (2009); IRYNA MARCHUK, THE FUNDAMENTAL CONCEPT OF
CRIME IN INTERNATIONAL CRIMINAL LAW: A COMPARATIVE LAW ANALYSIS 134 (2013); BEATRICE
BONAFt, THE RELATIONSHIP BETWEEN STATE AND INDIVIDUAL RESPONSIBILITY FOR INTERNATIONAL

CRIMES 247 (2009); Trial of Bruno Tesch et al., (Zyklon B Case), UNWCC, Case Number 9, British
Military Court (1946), in LAW REPORTS OF TRIALS OF WAR CRIMINALS 93-104 (1949).

133. See JONES, supra note 25, at 414-24.
134. ETHAN ALLEN, REASON, THE ONLY ORACLE OF MAN, OR, A COMPENDIOUS SYSTEM OF
NATURAL RELIGION 87 (1836).
135. See WILLIAM COBBETT, COBBETT'S PARLIAMENTARY HISTORY OF ENGLAND: FROM THE

NORMAN CONQUEST, IN 1066 TO THE YEAR 1803 1079 (1819).
136. See the case of Prosecutor v. Furundzija, Case No. IT-95-17/1-T, Trial Judgement, 1 189
(Int'l Crim. Trib. for the Former Yugoslavia Dec. 10, 1998).
137. JONES, supra note 25, at414-415.
138. JUSTIPEDIA, Legal encyclopedia, https://wwwjustipedia.com/definition/18597/perpetrator
(last visited Sep. 17, 2016).
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requisite substantive elements of the crime.' 3 9 In all cases, for individual criminal
liability to be established, both actus reus and mens rea must be proved. 140
A person who instigates plans and orders the commission of the crime is the
co-perpetrator.1 41 This includes a person(s) who, with full knowledge and intention, participates in a crime in what is referred to as the "common criminal purpose" doctrine.1 42 The activities of the person participating "must have a direct and
substantial effect on the commission of the crime." 43 The said conduct must also
be performed with mens rea, knowledge that participation "will assist the principal
in the commission of the criminal act."l44 As far as co-perpetration is concerned,
all the participants may have the same criminal intent while one or more of them
executes the criminal conduct.1 45 Criminal intent can also be said to be present
where participants had knowledge of the alleged criminal conduct or its planning
and they intentionally furthered it.1 46 Even where one of the participants will act
out of the common plan, if his actions were foreseeable, courts have held that the
other participants will be held to have possessed the criminal intent. 147
In this regard, for persons involved in the production of AWS to be held as
co-perpetrators, they must have been aware that a particular Autonomous Weapon
System was going to be used to commit a crime and they made a conscious decision to provide the system to principal perpetrator all the same. 148 Furthermore,
they must also have been aware that the autonomous system was going to commit
a specific crime, knowledge of which was shared with the one deploying the system.149 It can be argued that if the actions of AWS with full autonomy are unpredictable to the individual deploying them, they are as well unpredictable to the individual who manufactured or programmed the robot. Establishing a criminal state

139. See the cases of Prosecutor v. Kunarac et. al. (Foca), Case No. IT-96-23-T&
IT-96-23/1-T, Trial Judgement, 1 390 (Int'l Crim. Trib. for the Former Yugoslavia Feb. 22, 2001);
Prosecutor v. Kayishema & Ruzindana, Case No. ICTR 95-1-A, Judgement, 1 187 and 192 (Int'l Crim.
Trib. for the Former Yugoslavia June 1, 2001); Prosecutor v. Krstic, Case No. IT-98-33-T Trial Judgement, 1 601 (Int'l Crim. Trib. for the Former Yugoslavia Aug. 2, 2001).
140.

JACQUELINE MARTIN & TONY STORY, UNLOCKING CRIMINAL LAW 18 (2015).

141. Rome Statute, supra note 46, art 25(b).
142. See generally the cases of Prosecutor v. Delalic et al., Case No. IT-96-21-T, Trial Judgement
1 328 (Int'l Crim. Trib. for the Former Yugoslavia Nov. 16, 1998); Prosecutor v. Tadic, Case No. IT94-1-A, Appeals Chamber Judgement, 11 185-92 (Int'l Crim. Trib. for the Former Yugoslavia Jul. 15,
1999) and Prosecutor v. Furundzija, supra note 136, 1 216; Swart, supra note 116, at 83-88; Chacha
Murungu, Prosecutionand Punishment of InternationalCrimes by the Special Courtfor Sierra Leone'
in PROSECUTING INTERNATIONAL CRIMES IN AFRICA 97, 114-17 (Chacha Murungu & Japhet Biegon
eds., 2011).
143. Prosecutor v. Delalic et al., supranote 142, 1 326; Swart, supra note 116, at 83-88.
144. Prosecutor v. Delalic et al., supranote 142, 1 345; Swart, supranote 116, at 83-88.
145. Prosecutor v. Tadic, Appeals Judgement, supranote 142, 1 220; Swart, supranote 116, at 8388.
146. Id.
147. Id.
148. See Prosecutor v. Delalic et al., supranote 142, I 326 (supporting this reasoning).
149. This is in line with the concept of Command Responsibility cited above.
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of mind may be difficult if not impossible on all the levels of responsibility.
In relation to planning as part of co-perpetration, the manufacturer or programmer of the AWS would have helped in the preparation of the commission of a
specific crime through manufacturing or programming a weapon in a specific way
that would assist in the execution of a particular crime. Planning as a form of coperpetration has thus been defined as the "designing the commission of the crime
at both the preparatory and executive phases."' 5 0 Chances, where this will actually
happen in terms of the development of AWS, are very slim.
Further, it is also important to remember that individual criminal responsibility arises on various levels. For example, political leaders have been held individually responsible for having directly influenced the commission of war crimes."'
This may point to a scenario where an individual who is involved in the production
of AWS directly influences the commission of a crime; such an individual may be
held individually responsible. Thus in both the ICTY and ICTR, "both leaders and
executants' are held responsible."' 52 Leaders who make irresponsible decisions on
the deployment of AWS may also be held responsible-the UN Security Council
in Resolution 1329 of 30 November 2000 emphasized the prosecution of leadership figures for war crimes.
Nevertheless, as was noted in the trial judgement of Prosecutorv Delalic, responsibility of political leadership and other high ranking figures-in the case of
AWS, political leadership and those involved in the production of the technology-does not excuse the responsibility of the "ordinary soldier" involved in the
commission of the crime. In the case of AWS, the individual involved in the final
deployment of the weapon.' 54 In as much as international tribunals and courts may,
as a matter of policy concentrate on the "big fish", "small fish" still need prosecution in national courts for example.' 5 5
C. Actus reus and mens reafor participation
As far as the objective elements of actus reus and mens rea in a criminal act
150. Prosecutor v. Akayesu, Case No. ICTR-96-4-T, Trial Judgement, 1 480 (Int'l Crim. Trib. for
Rwanda Sep. 2, 1998); see also the case of Prosecutor v. Kordid & Erkez, Case No. IT-95-14/2-T, Trial
Judgement, 11386 (Int'l Crim. Trib. for the Former Yugoslavia Feb. 26, 2001).
151. See the case of Prosecutor v Karadfi6 et al., Case No. IT-95-5-D, In the Matter of a Proposal
for a Formal Request for Deferral to the Competence of the Tribunal Addressed to the Republic of Bosnia and Herzegovina in Respect of Radovan Karadzic, Ratko Mladic and Mico Stanisic, 1 25 (Int'l
Crim. Trib. for the Former Yugoslavia May 16, 1995); see also John R.W.D. Jones & Steven Powles,
supra note 25, at 410 (observing that in international criminal tribunals and courts, there is always a
'subtle and often complex interplay between different levels of responsibility and policy choices to be
made as to whom it is most appropriate to prosecute. . .').
152. Statute of the International Criminal Tribunal For the Former Yugoslavia, article 7(1) (May
25, 1993) [hereinafter ICTY Statute] and Statute of the International Tribunal for Rwanda, article 6(1)
(Nov. 8 1994) [hereinafter ICTR Statute].
153. S.C. Res. 1329, U.N. Doc. S/RES/1329 (Nov. 30, 2000).
154. See the case of Prosecutor v. Delalic, supra note 142, ] 1283.
155. JONES, supra note 25, at 412-14.
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are concerned, the Tadic case observed that for actus reus of perpetrators in a
common criminal purpose or joint criminal enterprise, there is no need for an organized military, political or administrative structure. 156 All that is needed is "the existence of a common plan, design or purpose which amounts to or involves the
commission of a crime." 15 7 It is not necessary, for example, for the plan to have
pre-existed before the perpetration of the crime since "common plan or purpose
may materialise extemporaneously and be inferred from the fact that a plurality of
58
The manupersons acts in unison to put into effect a joint criminal enterprise."',
facturer or developer of AWS does not need to be involved in the commission of a
specific crime as long as there is some form of "contribution to the execution of
59
the common plan" by the individual deploying AWS.1
As far as the mens rea element of perpetrators in a joint criminal enterprise is
concerned, what needs to be satisfied is that the accused person(s) had "intent to
perpetrate a certain crime; or intent to pursue the common criminal design plus
foresight that those crimes outside the criminal common purpose were likely to be
1 60
committed."
In the case of aiders and abettors, regarding actus reus, the accused must have
carried out acts that were "specifically directed to assist, encourage or lend moral
1 61
The support that was
support to the perpetration of a certain specific crime."
given by the aider or abettor must also have "a substantial effect upon the perpetration of the crime" as already indicated above.' 62 Since some commentators have
pointed out that manufacturers and designers of AWS may be perfectly charged
under Article 25(3)(c) of the Rome Statute,1 63 questions may arise as to how one
would prove that there was a common plan between the manufacturer and the individual who deploys AWS that subsequently commit crimes. However, according
to the jurisprudence on aiding and abetting, an "aider and abettor is always an accessory to a crime perpetrated by another person"'64 and because of that "no proof
is required of the existence of a common concerted plan, let alone of the preexistence of such a plan." 65 The person deploying the AWS who is the principal
may not even know about the accomplice's [manufacturer or programmer's] contribution. All that is needed is that there was a contribution to the commission of
the crime with "knowledge that the acts performed by the aider and abettor assist
66
the commission of a specific crime by the principal."

Prosecutor v. Tadic, Appeals Judgement, supranote 142,
Id
Id.
Swart, supra note 116, at 83-88.
160. See Prosecutor v. Tadic, supranote 142, 11 227-9.
161. Id.
156.
157.
158.
159.

162. Id.
163. Marauhn, supra note 108, at 4.
164.

1 399.
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Prosecutor v. Kordid & Erkez, supranote 150,

165. See Prosecutor v. Tadic, supranote 142,
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The above interpretations of aiding and abetting by international criminal tribunals' 6 7 also point to the argument I emphasize in this paper that while the
responsibility of manufacturers, programmers, and other actors is important, it
does not, however, repudiate the responsibilities that are borne by the person involved in the final deployment of the weapon.16 8 The number one rule that governs
the final user of the weapon is that the means and methods of warfare are not unlimited.' 6 9 Belligerents and specifically combatants may only choose weapons
whose effects they can control.1 70 If there is a possibility that AWS, on account of
high levels of autonomy or full autonomy, will act in an unpredictable way - unpredictability that may result in the commission of crimes - then the fighter or
combatant has no 'meaningful control' over the weapon since he or she cannot
limit its effects.1 71
D. The challenges posed by A WS to individual responsibility
But it would be still a greater injustice to lay blame and vindictive punishment of a guilty [manufacturer, programmer, roboticist] upon an innocent and inoffensive being [the combatant or
fighter], for, in this case, the guilty would be exempted from
their punishment, and the innocent unjustly suffer for it; which
holds up to view two manifest injustices; the first consists in not
doing justice to the guilty, and the second in actually punishing
the innocent.17 2
There are two issues that I note concerning the concept of individual criminal
responsibility and AWS technology. Firstly, it has been pointed out that AWS may
be too complex to the extent that those who deploy them may not understand how

167. ICTY Statute, supranote 152.
168. For example Article 25(4) of the Rome Statute clearly provides that the provision relating to

individual criminal responsibility shall not affect other forms of responsibilities in international law like
state responsibility.
169. This rule is provided for in Article 22 of the 1907 Hague Regulations Respecting the Laws
and Customs of War on Land and Article 35(1) of the Protocol Additional to the Geneva Conventions

of 12 August 1949, and relating to the protection of victims of international armed conflicts (Protocol
I); see also International Committee of the Red Cross, A Guide to the legal review of new weapons,
means and methods of warfare: measures to implement Article 36 of Additional Protocol] of 1977 88
INT'L
REVIEW
OF
THE
RED
CROSS
931
(2006),

https://www.icrc.org/eng/assets/files/other/irrc_864_icrc geneva.pdf.
170. Protocol additional to the Geneva Conventions of 12 August 1949, and relating to the protection of victims of international armed conflicts (Protocol I), art. 51(4) (c).
171. However, Schmitt argues that "autonomous weapon systems are not unlawful per se. Their
autonomy has no direct bearing on the probability they would cause unnecessary suffering or superflu-

ous injury, does not preclude them from being directed at combatants and military objectives, and need
not result in their having effects that an attacker cannot control." See Michael Schmitt, Autonomous
weapon systems and internationalhumanitarian law: A reply to the critics HARV. NAT'L SEC. J. 35

(2013).
172. Allen, supra note 134, at 87.
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they function.' Marco Sassoli disagrees, noting that there is no need for individuals deploying AWS to understand the complexities of their programming, rather,
all they need to understand is the result of what an Autonomous Weapon System
can do and not do.' 74
If Sass6li's argument' 7 5 is followed to its logical conclusion, it does not hold
water. If AWS are said to be unpredictable, how then can one understand what
they can and cannot do? Fighters may learn all year what AWS can and cannot do
but as long as there remains a chance of AWS being unpredictable once they are
deployed,1 76 then the individual that deploys an Autonomous Weapon System may
not anticipate all the actions of the robot. As a result of that unpredictability, it is
difficult if not impossible to establish a guilty mind, therefore, diminishing the culpability of the individual deploying it.' 7 7 Even in the development of AWS, there
are reports that it is impossible to anticipate all situations that AWS may face on
the battlefield, therefore, making it hard to effectively control them or understand
all they can and cannot do as suggested by Sass6li.17 8
In the 2014 CCW Expert meeting on AWS, the US delegation suggested that
there should be thorough training of individuals who deploy AWS. 179 That is a valid point. However, and as pointed out above, as long as there remains an iota of
unpredictability of how the robot will act, then imputing responsibility to the one
who uses the weapon will always be problematic.' 8 0
Some commentators have suggested strict responsibility for those who deploy
AWS.' 8 ' However, in International Criminal Law and in view of the rules of fairness and natural justice, such an approach will vitiate the rights of the accused person.182 It would be unfair for governments to develop weapons that are sophisticated and highly unpredictable once they are deployed, with input from many actors
like roboticists, manufacturers, programmers, engineers, etc. and put all the blame

173. U.N. Human Rights Council, Report of the Special Rapporteur on extrajudicial, summary or
arbitrary executions, Christof Heyns, A/HRC/23/47, 1 78 (Apr. 9, 2013); Nathalie Weizmann et al.,
supra note 118, at 24.
174. Marco Sassbli, Autonomous weapons and internationalhumanitarianlaw: Advantages, Open
Technical Questions and Legal Issues to be Clarified, 90 INT'L L. STUD. 324 (2014).
175. Id.
176. Nathalie Weizmann et al., supranote 118, at 24.
177. See MINISTRY OF DEFENCE, DEVELOPMENT, CONCEPTS AND DOCTRINE CENTRE, THE UK
APPROACH TO UNMANNED AIRCRAFT SYSTEMS, 2011, JDN 2-11, ¶ 510 (U.K.).

178. See U.S. CHIEF AIR FORCE SCIENTIST (AF/ST), REPORT ON TECHNOLOGY HORIZONS: A
VISION FOR AIR FORCE SCIENCE & TECHNOLOGY DURING 2010-2030, at 105 (2010), available at
http://www.flightglobal.com/assets/getasset.aspxltemlD-35525.
179. The Convention on Certain Conventional Weapons (CCW), Informal Meeting of Experts on
Systems
(2014),
U.S.
Delegate closing statement,
Lethal Autonomous
Weapons
http://www.unog.ch/80256EDD006B8954/%28httpAssets%29/6D6B35C716AD388CC1257CEE00487
1E3/$file/1019.MP3 (last visited Sep. 17, 2016).
180. See MINISTRY OF DEFENCE, supra note 177, 1510.
181. Marauhn, supranote 108, at 3.
182. Allen, supra note 134, at 87.
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on the deploying individual.18 3 This is where other scholars suggest a system of
splitting responsibility, from the roboticist up to the individual who deploys the
machine.' 84 This suggestion is addressed below.
The second point concerning the use of AWS and the concept of individual
criminal responsibility relates to the watering down of the power of deterrence as
far as the individual responsibility of soldiers on the ground is concerned.'8 5 As
mentioned above, individual criminal responsibility deters the foot soldier at an
individual level - neither can he or she claim superior orders nor can he or she hide
behind a group.' 8 6 Thus in armed conflict, deterrence from committing crimes operates on two levels: i) at the commanding level, where commanders do not give
criminal or unlawful orders for fear of being held individually responsible.' 8 7
Commanders also ensure that their subordinates are not committing crimes by preventing, stopping or punishing those who have committed crimes.188 ii) At the primary level, where the individual fighter on the ground refrains from committing
crime because they are aware they can be held individually liable.' 8 9
Now, where the individual soldier is replaced by an Autonomous Weapon
System-a bloodless robot with no sense of self-preservation, fear of prosecution
after the fact or punishment by the commander-an important part of deterrence is
watered down.'

90

In view of the idea of protecting and saving lives, Heyns argues that soldiers
in armed conflict do not automatically kill because they have a right to kill legitimate targets.' 9 ' When faced with a target, human soldiers rethink whether it is nec-

183. See Allen, supra note 134, at 87(arguing that punishment must come only when one is to
blame).
184. See Nathalie Weizmann et al., supra note 118, at 25 (noting that Heyns and other scholars'
approach on split responsibility is criticized "for violating the fundamental principle that no penalty
may be inflicted on a person for an act for which he or she is not responsible.").
185. See, EzIo Di NUCCI AND FILIPPO SANTONI DE Slo, DRONES AND RESPONSIBILITY: LEGAL,
PHILOSOPHICAL AND Socio-TECHNICAL PERSPECTIVES ON REMOTELY CONTROLLED WEAPONS 22-24

(2016).
186.

YORAM DINSTEIN, THE DEFENCE OF 'OBEDIENCE TO SUPERIOR ORDERS' IN INTERNATIONAL

LAW 80-81 (1965); JONES, supra note 25, at 459. However, I note that there are scholars who argue that
there are many factors that contribute to an individual committing a crime and in many cases fear of
prosecution is not much of a deterrent factor. Notwithstanding such arguments, there is wide agreement
that fear of prosecution plays its part as far as deterrence is concerned.
187. See Rome Statue, supra note 46, art. 28; see also T. MARKUS FUNK, VICTIMS' RIGHTS AND
ADVOCACY AT THE INTERNATIONAL CRIMINAL COURT (2010) 16 n.28.
188. See Rome Statute, supra note 46, art. 28; see also T. MARKUS FUNK, supra note 187, at 16
n.28.
189. See Rome Statute, supra note 46, art. 25; see also T. MARKUS FUNK, supra note 187, at 16
n.28.
190. T. MARKUS FUNK, supra note 187, at, 16 n.28.
191. U.N. Human Rights Council, Report of the Special Rapporteur, supra note 173, 1157; see also
DAVE GROSSMAN, ON KILLING: THE PSYCHOLOGICAL COST OF LEARNING TO KILL IN WAR AND

SOCIETY xv (2009).
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essary to kill that legitimate target in that particular circumstance. 192 This is not to
say that this has any bearing on individual criminal responsibility but just to note
that there is a lot of consideration that goes on before a human soldier pulls the
trigger. 193 The same happens, albeit not always, before a human soldier commits a
crime. There is, at least, some consideration of the criminal sanction that will follow.1 94 This is not the case with AWS. The situation will be worse where an individual will specifically program the robot to commit crimes. There is no guarantee
that such situations will not arise because once the technology is available, conscience will only be the limit and conscience fails us many times.
As far as the notion of individual responsibility and AWS is concerned, it can
be summarized that persons involved in the production of AWS up to the final user
of the system can be held individually responsible.' 95 The pillars of criminal liability - mens rea and actus reas - must be satisfied in all cases.' 96 For designers,
manufacturers, and other actors, it is likely that their prosecution may be in terms
of the domestic law in domestic courts. In the event, however, that they are aiders
and abettors to the commission of a crime within the jurisdiction of the International Criminal Court, for example, satisfying all the constitutive elements of aiders and abettors, then, they can be prosecuted at the international level.' 97 In terms
of international law accountability principles, the responsibility of a particular person does not affect the responsibility of another. 98 In other words, the fact that a
manufacturer has certain responsibilities does not mean the end users do not have
responsibilities.' 99 For the end user - the fighter or combatant deploying the weapon - the golden rule is that he or she must never use a weapon whose effects he or
she cannot control. 2 00 The combatant or fighter must only use those weapons that
do not obfuscate his or her responsibilities under international law.2 0' To that end,

192. See generally Dave Grossman, supra note 191; see also Ryan Goodman, The Power to Kill or
CaptureEnemy Combatants, 24 EUR. J. OF INT'L L. (2013) (discussing the legal question regarding 'the
scope of authority to choose whether to kill or capture enemy combatants).
193. GROSSMAN, supra note 191, at 3-16.
194. See Perf-Olof H. Wikstrdm, Deterrence and Deterrence Experiences: Preventing Crime
Through the Threat of Punishment, in INTERNATIONAL HANDBOOK OF PENOLOGY AND CRIMINAL
JUSTICE 345, 350-51 (2007).
195. Marauhn, supranote 20, at Part D.
196. See JONES, supra note 25, at 414-16.
197. Prosecutor v. Tadic, Case No. IT-94-1-A, Appeals Judgment, 1¶ 227-29 (Int'l Crim. Tri. for
the Former Yugoslavia July 15, 1999), http://www.icty.org/x/cases/tadic/acjug/en/tad-aj990715e.pdf
(describing the elements that need to be satisfied for aiding and abetting).
198. Id.
199. See Rome Statute, supra note 46, at art. 25(4); Prosecutor v. Delalic, Case No. IT-96-21-A,
Appeals Judgment, 1 182 (Int'l Crim. Tri. for the Former Yugoslavia Feb. 20, 2001),
http://www.icty.org/x/cases/mucic/acjug/en/cel-aj0I0220.pdf; see also, MORAL RESPONSIBILITY FOR
COMPUTING ARTIFACTS, supra note 103, at rule 2 (providing "[t]he shared responsibility of computing
artefacts is not a zero-sum game. The responsibility of an individual is not reduced simply because
more people become involved in designing, developing, deploying or using the artifact").
200. Geneva Convention Protocol 1, supranote 53, art. 51(4)(c).
201. Id. at art. 51(4).
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the combatant must be in "Meaningful Human Control" of the weapon. "Meaningful Human Control" of a weapon in terms of the responsibilities of the combatant
or fighter deploying it is where all the decisions to employ lethal force are made by
the fighter in real time and there is an abort function.202 This eliminates the question of unpredictability of AWS - an issue that presents an accountability gap in
terms of the responsibility of the weapon user. 203
V. COMMAND RESPONSIBILITY AND

AWS

As indicated above, there are commentators who suggest that command responsibility can be used to establish the responsibility of those who deploy
AWS.2 04 It is not uncommon that in the debate on AWS, some commentators refer
to persons deploying AWS as the commanders while the Autonomous Weapon
Systems are referred to as agents.2 05 This gives an impression that AWS are replacing the human fighters as robot combatants. I object to this idea. Hereupon, I consider whether the notion of command responsibility 206 -a concept founded and developed to govern the relationship between a human commander and a human
subordinate-canbe used to govern this new relationship between a human commander and a robot.207

To ascertain the applicability of command responsibility to the case of AWS,
it is inevitable to start by explaining what this notion entails. Command responsibility is an International Criminal Law mode of imputing responsibility that has
been developed in the jurisprudence of various international criminal tribunals and
0
courts. 208 Command responsibility is part of customary International Law 209
and
has been considered an important tool as far as reinforcing deterrence and countering impunity is concerned.210 Command responsibility is where a commander is
held responsible for actions of her or his subordinates by virtue of her or him failing to prevent or punish the commission of crimes by the subordinates.2 1 1
202. Michael C. Horowitz & Paul Scharre, Meaningful Human Control in Weapon Systems: A
Primer
9
(Ctr.
for
a
New
Am.
Soc'y,
Working
Paper,
2015),
https://www.files.ethz.ch/isn/189786/EthicalAutonomyWorkingPaper_031315.pdf.
203. MINISTRY OF DEFENCE, supra note 177, 11 510 (discussing the issues of predictability of
AWS, suggesting unpredictability); see Directorate-General for External Policies of the Union, Pol'y
Dept., Human Rights Implications of the Usage of Drones and Unmanned Robots in Warfare, at 39
(May 2013); GENEVA ACAD. OF INT'L HUMANITARIAN LAW, supra note 8, at 24; REPORT OF THE ICRC
EXPERT MEETING, supranote 7, at 2.

204. Roff, supranote 108, at 14; Schmitt, supranote 108, at 33; Marauhn, supra note 20, at Part E.
205. See generally Arkin et al., supra note 110.
206 Id.
207. Id. at 3-5.
208. Swart, supranote 92, at 88-89.
209. Prosecutor v. Delalic, Case No. IT-96-21 -T, Trial Judgment, 11 330-343 (Int'l Crim. Trib. For
the Former Yugoslavia Nov. 16, 1998), http://www.icty.org/x/cases/mucic/tjug/en/981116judgen.pdf;
JONES, supranote 25, at 432-33.
210. FUNK, supra note 187, at 16 n.28.
211. Swart, supra note 92, at 88; see INT'L CRIMINAL LAW SERV., MODES OF LIABILITY:
SUPERIOR

RESPONSIBILITY
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The idea of command responsibility goes back to as early as the 1 5 th century
when in 1439, Charles VII of Orleans promulgated a law stating that:
The King orders that each captain or lieutenant be held responsible for
the abuses, ills, and offences committed by members of his company,
and that as soon as he receives any complaint concerning any such misdeed or abuse, he bring the offender to justice . . . If he fails to do so or
covers up the misdeed or delays taking action, or if, because of his negligence or otherwise, the offender escapes and thus evades punishment,
the captain shall be deemed responsible for the offence as if he had
committed it himself and shall be punished in the same way as the offender would have been. 212
The modem form of command responsibility was clearly spelt out after the
World Wars and during the prosecution of war criminals. 213 For example, after
World War I, the Commission that was tasked to work on issues of responsibilities
of those responsible for the war noted and emphasized that rank and position does
214
not excuse one from criminal liability but rather can be a basis for it. The position of a commander or superior can also be used to establish individual responsibility for example where the commander ordered, aided and abetted the commission of a crime. 2 15 There is a number of cases after World Wars I and II that clearly
spells out the duties of the commander as far as his or her obligation towards the
conduct of subordinates is concerned.2 16
It was, however, only in 1977 that the concept of command responsibility was
included in a binding international treaty-Additional Protocol I to the Geneva
Conventions of 1949.217 In Article 86 (2), it provides that the fact that the unlawful
act was committed by a subordinate does not absolve the superior of responsibility
when the commander "knew or had information which should have enabled" him
http://wcjp.unicri.it/deliverables/docs/Module_10_Superior
212.

responsibility.pdf.

THEODOR MERON, HENRY'S WARS AND SHAKESPEARE'S LAWS: PERSPECTIVES ON THE LAW

OF WAR IN THE LATER MIDDLE AGES 149 n.40 (1993) (citing Meron's translation of Louis GUILLAUME
DE VILEVAULT & Louis G.O.F. DE BREQUIGNY, ORDONNANCES DES WIS DE FRANCE DE LA TROISIEME

RACE (1782)).
213. JONES, supra note 25, at 424-27; Michael L. Smidt, Yamashita, Medina, and Beyond: Command Responsibility in Contemporary Military Operations, 164 MIL. L. REV. 155, 176 (2000).
214. Commission on the ResponsibilityofAuthors of War and on Enforcement ofPenalties:Report
Presentedto the PreliminaryPeace Conference, 14 AM. J. OF INT'L L. 95, 116 (1920).
215. E.g., Prosecutor v. Akayesu, Case No. ICTR-96-4-T, Trial Judgment, 1 692-94 (Sept. 2,
http://unictr.unmict.org/sites/unictr.org/files/case-documents/ictr-96-4/trial1998),
judgements/en/980902.pdf; JONES, supra note 25, at 441.
216. See, e.g., In re Yamashita, 327 U.S. 1, 14-16 (1946); U.S. v. Araki, Case No. 1, Indictment,
47-49 (Int'l Mil. Trib. for the Far East 1946); U.S. v. Wilhelm von Leeb, 11 Trials of War Criminals
Before the Nuremberg Military Tribunals Under Control Council Law No. 10, Nuremberg, October
1946 - April 1949, 462, 463-65 (1948); U.S. v. Wilhelm List, 11 Trials of War Criminals Before the
Nuremberg Military Tribunals Under Control Council Law No. 10, Nuremberg, October 1946 - April
1949, 1230, 1233-34 (1948); Conclusion to Pre-TrialHearingsFiled in Belgium Before the Brussels
CourtofAppeals Chambre des Mises en Accusation, 12 PALESTINE Y.B. INT'L L. 259, 276-77 (2002).
217. JONES, supra note 25, at 429-30.
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to know that subordinates were committing crimes and did not take feasible steps
to stop or prevent them. 218
The modem form of command responsibility is contained in Article 28 of the
Rome Statute-applicable to both military and civilian commanders. 2 19 Article 28
of the Statute provides that in addition to other grounds of criminal responsibility
under [the Rome] Statute for crimes within the jurisdiction of the [ICC]:
a) A military commander or person effectively acting as a military
commander shall be criminally responsible for crimes within the jurisdiction of the Court committed by forces under his or her effective
command and control, or effective authority and control as the case may
be, as a result of his or her failure to exercise control properly over such
forces, where:

i) That military commander or person either knew or, owing to the
circumstances at the time, should have known that the forces were
committing or about to commit such crimes; and
ii) That military commander or person failed to take all necessary
and reasonable measures within his or her power to prevent or repress their commission or to submit the matter to the competent authoritiesfor investigationandprosecution.

b) With respect to superior and subordinaterelationships not described
in paragraph (a), a superior shall be criminally responsible for crimes
within the jurisdiction of the Court committed by subordinates under his
or her effective authority and control, as a result of his or her failure to
exercise control properly over such subordinates, where:

218. Geneva Convention Protocol 1, supra note 53, art. 86(2). Likewise, Article 87 of Additional
Protocol I also provides that:
I.The High Contracting Parties and the Parties to the conflict shall require military commanders, with respect to members of the armed forces under their command and other persons under their control, to prevent and, where necessary, to suppress and to report to competent authorities breaches of the Conventions and of this Protocol.
2. In order to prevent and suppress breaches, High Contracting Parties and Parties to the conflict shall require that, commensurate with their level of responsibility, commanders ensure
that members of the armed forces under their command are aware of their obligations under
the Conventions and this Protocol.
3. The High Contracting Parties and Parties to the conflict shall require any commander who
is aware that subordinates or other persons under his control are going to commit or have
committed a breach of the Conventions or of this Protocol, to initiate such steps as are necessary to prevent such violations of the Conventions or this Protocol, and, where appropriate,
to initiate disciplinary or penal action against violators thereof

Id. at art. 87(l)-(3). See George W. Mugwanya, The Contributionof the InternationalCriminal Tribunal of Rwanda to the Development of InternationalCriminal Law, in PROSECUTING INTERNATIONAL
CRIMES IN AFRICA 63, 88 (Chacha Murungu & Japhet Biegon, eds., 2011).
219. See W.J. Fenrick, Some InternationalLaw Problems Related to ProsecutionsBefore the InternationalCriminal Tribunalfor the Former Yugoslavia, 6 DUKE J. COMP. & INT'L L. 103, 116-17
(1995).
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i) The superior either knew, or consciously disregarded information
which clearly indicated, that the subordinates were committing or
about to commit such crimes;

ii) The crimes concerned activities that were within the effective responsibility and control of the superior; and
iii) The superior failed to take all necessary and reasonable
measures within his or her power to prevent or repress their com-

mission or to submit the matter to the competent authoritiesfor in220
vestigationandprosecution.
According to Thilo Marauhn, Article 28 of the Rome Statute on command responsibility is best suited to deal with programmers and operators of AWS since they
are "much closer to 'effective command and control' as required under command
responsibility. 221 As will be discussed below, this may be a wrong approach to
responsibility for AWS-the concept of command responsibility as developed under international criminal law and as contained in Article 28 of the Rome Statute
may not be applicable to a human-machine relationship.222
As interpreted by courts, command responsibility provides that a commander
may only be held responsible where he or she "knew or should have known" that
his or her subordinates were about to or are committing a crime and the commander fails to take action to prevent or stop them or that no punishment was meted
223
against the perpetrators after commission.
Furthermore, in order to be held accountable for the actions of his or her sub224
ordinates, the commander must have "exercised effective control" over them.
The ICTY, ICTR and the ICC have articulated some elements of what constitutes
effective control for the commander to be held responsible. 225 There must be a superior-subordinate relationship between the commander and the combatants or
fighterS 226 that allows the commander to control his or her subordinateS 227 while

220. Rome Statute, supranote 46, art. 28 (emphasis added); see ITCR Statute, supra note 152, art.
6(3); ICTY Statute, supranote 152, art. 7(3); see also Murungu, supranote 142, at 114-17.
221. Marauhn, supra note 20, at Part D.
222. Rome Statute, supranote 46, art. 28.
223. Geneva Convention Protocol I, supra note 53, arts. 86(2), 87; INTERNATIONAL COMMITTEE
OF THE RED CROSS, COMMENTARY ON THE ADDITIONAL PROTOCOLS OF 8 JUNE 1977 TO THE GENEVA
CONVENTIONS OF 12 AUGUST 1949 ¶ 3543 (Yvez Sandoz et 1., eds., 1987); JONES, supra note 25, at

437-40.
224. See, e.g., Prosecutor v. Delalic, Case No. IT-96-21-T, Trial Judgment, 1 354 (Int'l Crim. Trib.
for
the
Former
Yugoslavia
Nov.
16,
1998),
http://www.icty.org/x/cases/mucic/tjug/en/981116judgen.pdf; Prosecutor v. Galid, Case No. IT-9829-T, Trial Judgment, T 173 (Dec. 5 2003), http://www.icty.org/x/cases/galic/tjug/en/gal-tj031205e.pdf;
Prosecutor v. Ragevic, Case No. X-KR/06/275, Verdict 149 (Ct. Bosn. & Herz. Feb. 28, 2008); Prosecutor v. Stupar, Case No. X-KRZ2-05/24-3, Verdict, TT 32, 54 (Ct. Bosn. & Herz. April 28, 2010).
225. See supra note 223-24 and accompanying text.
226. Prosecutor v. Bemba, Case No. ICC-01/05-01/08, Decision Pursuant to Article 61(7)(a) and
(b) of the Rome Statute on the Charges of the Prosecutor Against Jean-Pierre Bemba Gombo, 1 417
(June 15, 2009), https://www.icc-cpi.int/CourtRecords/CR2009_04528.PDF; JONES, supra note 25, at
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the subordinates depend on his or her orders.228 The question, therefore, is whether
this mode of responsibility is applicable to AWS.
A. Inapplicabilityof command responsibilityto A WS
I disagree with commentators who suggest that responsibility for the actions
of AWS can be ascertained by resorting to the rules of command responsibility. 2 2 9
I disapprove of the labelling of Individuals who deploy AWS as commanders and
AWS as agents or combatants.2 30 Whether scholars who do this do it intentionally
or unwittingly, referring to individuals who deploy AWS as commanders give the
impression that AWS are the combatants or fighters. AWS must not be referred to
or treated as combatants or fighters. They must be weapons and when they are developed, they must not be given autonomy or functions that make them cease being
weapons but robot combatants.
I, therefore, argue that the concept of command responsibility cannot and
should not be applied to AWS. This is so because in International Criminal Law
and International Humanitarian Law, command responsibility as a mode of computing criminal liability has been introduced and developed as a concept governing
the relationship between a human commander and a human subordinate.2 3' Referring to the person who deploys an Autonomous Weapon System as a commander
is wrong and misleading. Even the simple literal meaning of a commander states
that it is an individual in authority over a body of troops during a military operation.232 In IHL and International Criminal Law, a commander has been understood
to be a natural person exercising authority over natural persons in a military opera-

434-36.
227. See, e.g., Bemba, ICC-01/05-01/08 111 414-17; Prosecutor v. Delalic, Case No. IT-96-21-A,
Appeal Judgment, 1 256 (Int'l Crim. Trib. for the Former Yugoslavia Feb. 20, 2001),
http://www.icty.org/x/cases/mucic/acjug/en/cel-ajOl 0220.pdf; Delalic, IT-96-21 -T ¶ 354; Prosecutor v.
Halilovid, Case No. IT-01-48-A, Appeals Judgment, 1 210 (Int'l Crim. Trib. for the Former Yugoslavia
Oct. 16, 2007), http://www.icty.org/x/cases/halilovic/acjug/en/071016.pdf; Prosecutor v. Orid, Case No.
IT-03-68-A, Appeal Judgment, 1 20 (Int'l Crim. Trib. for the Former Yugoslavia July 3, 2008),
http://www.icty.org/x/cases/oric/acjug/en/080703.pdf, Prosecutor v. Orid, Case No. IT-03-68-T, Trial
Judgment, 1 311 (Int'l Crim. Trib. for the Former Yugoslavia June 30, 2006),
http://www.icty.org/x/cases/oric/tjug/en/ori-jud06630e.pdf; Ragevic, X-KR/06/275 at 148; Stupar, XKRZ-05/24-3 1 34-35; see also METTRAUX, supranote 16, at 157.
228. See, e.g., Bemba, ICC-01/05-01/08 IM 411-19; Delalic, IT-96-21-A 11255; Delalic, 1T-96-21T ¶ 354; Halilovid, IT-01-48-A 111 206-07; Oric, IT-03-68-A ¶11 20-21; Oric, IT-03-68-T 1 311-12;
Ragevic, X-KR/06/275 at 148; Stupar, X-KRZ-05/24-3 ¶¶ 34-35; see also METTRAUX, supranote 16,
at 157-58.
229. Roff, supra note 108, at 14; Schmitt, supranote 108, at 33; Marauhn, supranote 20, at Part E.
230. See generally Arkin et al., supra note 110.
231. Rome Statute, supra note 46, art. 28. In terms of international law rules on treaty interpretation, surely, the drafters of the Rome Statute and other treaties providing for command responsibility
did not intent this concept to apply to a relationship between a human commander and a machine. A
weapon cannot be a subordinate in the strict sense of the word.
232. Commander, THE FREE DICTIONARY, http://www.thefreedictionary.com/commander (last
visited Oct. 20, 2016).
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tion.233 Likewise, Article 28 of the Rome Statute uses terms such as "forces" and
"subordinates" who are capable of being subjected to prosecution and punishment.23 4 That alone shows that the drafters of the Rome Statute clearly intended
and rightly so, for the concept to be applied to a human to human relationship.2 35
More so, a consideration of the key elements of command responsibility referred to above clearly shows that it is a concept that was developed strictly to
govern the relationship between humans on the battlefield. In order for a commander to be held responsible for the actions of his or her subordinate, there are
three important elements that should be satisfied:
i) That the commander knew or ought to have known that crimes were
about to or were being committed by his or her subordinates;
ii) That the responsible commander failed to prevent or stop commission
of the crimes by his or her subordinates;
iii) And that the commander did not punish the subordinate after the
fact. 236
The above elements have been developed by courts over the years and they
are the thumb rule when establishing command responsibility in any court.237 Now,
the first two elements refer to commanders and subordinates, terms that have consistently been used to refer to humans, not machines. 238 Furthermore and more importantly, the third element refers to the duty of the commander to punish his or
her subordinates when they commit crimes. 239 As I have mentioned above, machines have no moral agency and for obvious reasons cannot be punished. 2 40 This
shows clearly that when it was introduced and developed, the concept of command
responsibility was and still is only meant to cover human to human relationships
on the battlefield.2 4' Of course concepts of law are sometimes extended and finetuned to cover and address new situations but in the case of AWS and the concept
of command responsibility, this cannot and should not be done.
Thus, in regard to the concept of command responsibility and AWS, Peter
Asaro also observes that:
233. JONES, supra note 25, at 424; Smidt, supra note 213, at 168-69, 176.
234. Rome Statute, supranote 46, art. 28.
235. Compare Rome Statute, supra note 46, art. 28, with Smidt, supra note 213, at 168-69, 176,
and Commander, supra note 232.
236. Rome Statute, supra note 46, art. 28; see also Geneva Convention Protocol I, supra note 53,
arts. 86(2), 87.
237. See, e.g., Prosecutor v. Delalid, Case No. IT-96-21-T, Trial Judgment, 111 338-40 (Int'l Crim.
1998),
Nov.
16,
Yugoslavia
Former
for
the
Trib.
http://www.icty.org/x/cases/mucic/tjug/en/981116judg en.pdf; Prosecutor v. Galik, Case No. IT-9829-T, Trial Judgment, 11 173 (Int'l Crim. Trib. for the Former Yugoslavia Dec. 5, 2003),
http://www.icty.org/x/cases/galic/tjug/en/gal-tj031205e.pdf
238.

See METTRAUX, supra note 16, at 5-11.

239. Rome Statute, supranote 46, art. 28.
240. See supra notes 81-83 and accompanying text.
241. See Geneva Convention Protocol I, supra note 53, at. 86(2) and 87; Rome Statute, supra note
46, art. 28; see also Asaro, supranote 5, at 700-01.
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The nature of command responsibility does not allow one to abdicate
one's moral and legal obligations to determine that the use of force is
appropriate in a given situation. One might transfer this obligation to
another responsible human agent, but one then has a duty to oversee the
conduct of that subordinate agent. Insofar as autonomous weapon systems are not responsible human agents, one cannot delegate this authority to them.242
The only instance where the issue of command responsibility is relevant is
when the commander or civilian who supervises the individual programming or
deploying an AWS knew or should have known that his or her subordinate was
programming or using an AWS in an unlawful manner and did nothing to prevent
or stop his or her subordinate or punish them after the fact. 243 This is just the same
line of reasoning in relation to other weapons.
The argument I maintain in this case is that AWS should be weapons and
those who deploy them are the warriors. From a legal perspective, AWS cannot
and should not commit crimes. As Seneca observed, "a sword is never a killer, it is
a tool in the killer's hands." 24 4 Therefore, if this is a case of a warrior and his
weapon, to establish liability of the combatant or fighter over the use of an AWS,
the correct mode of imputing criminal liability is individual criminal responsibility. 245 Command responsibility is restricted to the situation highlighted above,
where a command of the person who used an AWS is liable for having failed to
prevent, stop or punish his subordinate in relation to the use of AWS.
Nevertheless, as discussed above, AWS present serious challenges to the concept of individual criminal responsibility if they have full autonomy or high levels
of autonomy to the extent that the weapon bearer is no longer exercising "Meaningful Human Control." Meaningful control over AWS by the fighter or combatant is thus emphasized. Michael Schmitt however, expresses a different view as far
as control of weapons during their use is concerned. He states as follows:
The mere fact that a human might not be in control of a particular engagement does not mean that no human is responsible for the actions of
the autonomous weapon system. A human must decide how to program

242. Asaro, supranote 5, at 701.
243. See Schmitt, supranote 108, at 33.
244. Id. at I (quoting Seneca).
245. Sass6li, supranote 15, at 324-25. Although Sassoli uses the term 'commander' to refer to the
individual deploying the AWS, he supports the above noted argument when he states that
[i]t is obvious that a commander deploying autonomous weapons must understand how they
function, just as for any other means and method of warfare. In my view, the responsibility
of such a commander is not a case of-nor is it analogous to-command responsibility, but a
case of direct responsibility, just as that of a soldier firing a mortar believing that it can land
only on the targeted tank, but which will kill civilians he knows are following the tank. This
is a question of the mens rea, intent and recklessness with which criminal lawyers are familiar.

Id. at 324.
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the system. Self-evidently, that individual would be accountable for
programming it to engage in actions that amounted to war crimes. 246
Like Sass6li, Schmitt also ignores the problem of unpredictability of AWS
with full autonomy or high levels of autonomy and functioning in unstructured environments.247 If followed to its logical conclusion, Schmitt's argument is that once
one has programmed an AWS and deployed it, all the eventual actions of the AWS
are attributable to the programmer or the individual deploying it. 248 In this regard,
Schmitt's argument suggests that programming of an AWS alone is sufficient control by the weapon user leading to responsibility for all ensuing acts. 2 49 This idea
has a chilling effect of throwing the important element of mens rea out of the window and putting in place some form of "strict criminal liability." 2 50 It suggests that
once programmed all actions of AWS are foreseeable. 251 This is arguably not true,
since there can be situations where a combatant with no intentions to commit any
crime programs and deploys an AWS to kill legitimate targets but the system ends
up killing innocent civilians. AWS with full autonomy, for example, will make
other important decisions once they are deployed-decisions that may not be in
line with the intentions of the person deploying them.2 52 The situation is even more
horrendous where the system does not allow or need human intervention once it is
activated. In those circumstances, establishing the important element of mens rea
becomes difficult.
Thus, contrary to what Schmitt seems to suggest, the idea of control over the
weapon one uses is central to their responsibility.253 For it to be meaningful control, programming alone is not sufficient. There is a need for some form of supervision after activation. Such supervision must be in real time. The actions of an
Autonomous Weapon System must be well within the control of a human combatant who approves targets, prevent or abort missions whenever the situation re254
quires.
VI. INAPPROPRIATENESS OF THE PROPOSED CONCEPT OF 'SPLIT RESPONSIBILITY'

Arguments have been made that the control of AWS is done by various stakeholders, such as manufacturers, programmers, roboticists, and other players in the
development of AWS 255; therefore, the need to take into account a number of individuals when assigning responsibility for their actions. 256 Other scholars have thus

246.
247.
248.
249.
250.
251.
252.253.
254.
255.
256.

Schmitt, supra 108, at 33.
Id. at 16-17.
See id at 16-17, 33.
See supra note 246-48 and accompanying text.
See Schmitt, supranote 108, at 33.
Id at 16-17.
See id
See, e.g., Sass6li, supra note 15, at 324-25; Marauhn, supranote 20, at Part D.
Sass6li, supra note 15, at 323-25.
Heyns, supranote 1, if 79.
Id. 118 1.
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suggested the sharing and splitting of responsibility among all these actors.25 7
For example, in the 2014 Convention on Conventional Weapons expert meeting on AWS, the U.S. delegation suggested that "Meaningful Human Control"
starts right from manufacturing of different components of AWS, programming of
software up to the final deployment of autonomous weapon systems. 258 Thus, there
was a suggestion that in considering what "Meaningful Human Control" of AWS
means, there should be a "capture [of] the full range of human activity that takes
place in weapon systems development, acquisition, fielding and use; including a
commander's or an operator's judgment to employ a particular weapon to achieve
a particular effect on a particular battlefield." 259
In as much as the suggestion of splitting responsibility may sound attractive, I
contend that it is misdirection. As noted above, these many players are responsible
in their own capacity, individually, through command or corporate responsibility.260 Within those forms of responsibilities, there is no "splitting of responsibility" as it were.261 In particular, if we are discussing the issue of the responsibility
of the combatant or fighter over their use of a particular weapon-in this case,
AWS-that responsibility cannot be split or shared with manufacturers for example. For the purposes of holding a combatant or fighter responsible for war crime,
International Humanitarian Law and International Criminal Law is not concerned
about the manufacturer of the weapon he or she used.262 It is concerned about the
bearer of the weapon; the one who chose to use that particular weapon. 263 The reasoning behind it is that the combatant or fighter who is in control of the weapon
and who makes choices regarding which weapon to use. Of course, as discussed
above, this is not to say the manufacturer cannot be a co-perpetrator, aider or abettor of the crime if conditions are fulfilled. Those forms of liability, however, are
not "splitting of responsibility"; persons are being held individually liable in their
own capacity.264 Likewise, the same reasoning applies in connection with corpo257. Noel Sharkey, Killing Made Easy: From Joysticks to Politics, in ROBOT ETHICS: THE
et al., eds., 2010); Sparrow, supra note 84, at 69-73.
258. ClosingStatement U.S., supranote 179.
259. Id.
260. Heyns, supranote 1, 179.
261. See id¶ 81.
262. See infra note 263 (noting the lack of reference to manufacturers).
263. See Geneva Convention Protocol 1, supra note 53, art. 75(4)(b); Protocol Additional to the
Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of Non-International
Armed Conflicts (Protocol 11), art. 6(2)(b), June 8, 1977, 1125 U.N.T.S. 609; Geneva Convention Relative to the Protection of Civilian Persons in Time of War, art. 33, Oct. 21, 1950, 75 U.N.T.S. 287; Convention (IV) Respecting the Laws and Customs of War on Land and its Annex: Regulations Concerning
ETHICAL AND SOCIAL IMPLICATIONS OF ROBOTICS 111, 123-24 (Patrick Lin

the Laws and Customs of War on Land, art. 50, Oct. 18, 1907; JEAN-MARIE HENCKAERTS & LOUISE
DOSWALD-BECK, CUSTOMARY INTERNATIONAL HUMANITARIAN LAW 1, rule 102 (2009); GENEVA

supra note 8, at 25 (noting in footnote 159 that Heyns and other
scholars' approach on split responsibility is criticized "for violating the fundamental principle that no
penalty may be inflicted on a person for an act for which he or she is not responsible").
264. See Rome Statute, supranote 46, at art. 25.
ACAD. OF INT'L HUMANITARIAN LAW,
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rate responsibility which will be discussed below.
Therefore, a suggestion of "split responsibility" over the use of AWS by
combatants or fighters is a dangerous attempt to conflate different modes of responsibility such as individual, command and corporate responsibility-modes that
stand independently.2 65 From an International Humanitarian Law perspective,
companies and their workers are not part of an armed conflict unless they directly
participate in an armed conflict. 2 66 This body of law is concerned with the combatant and his weapons, not the manufacturers or other individuals involved in the
production of the weapon-unless of course they become a party by directly participating. 267
VII. CORPORATE RESPONSIBILITY AND AWS
As already noted, the above is not to say that other players in the production
of AWS such as manufacturers, engineers, roboticists, etc. are exonerated from any
form of responsibility. There are other laws, ethics, and codes of conduct that govern them. 268 Article 25(4) of the Rome Statute clearly provides that the provision
relating to individual criminal responsibility, for example, shall not affect other
forms of responsibilities in international law like state responsibility. 269 This supports the argument which I highlighted in the introduction that forms of responsibility are complementary. They are not mutually exclusive or alternatives to the
exclusion of the other. 270 Thus, in her book titled The Relationship Between State
and Individual Responsibility for International Crimes, B6atrice Bonaf& observes
that "state and individual responsibility are two separate sets of secondary rules
attached to the breach of the same primary norms." 27 1 She argues that it is important to understand them as "two different regimes, each of which aims to foster
compliance with the most important obligations owed to the international community as a whole."2 72
Other persons-natural and legal-involved in the production of AWS can be
held criminally liable or sued under civil law.2 73 Corporate responsibility used to
be the domain of domestic jurisdictions to the exclusion of the international com-

265. ContraSharkey, supra note 257, at 123-24; Sparrow, supra note 84, at 69-73.
266. See T McCormack & A McDonald Yearbook ofInternationalHumanitarianLaw (2006)84.
267. T McCormack & A McDonald, Yearbook ofInternationalHumanitarianLaw 84 (2006).

268. Sassbli, supranote 15, at 325.
269. Rome Statute, supranote 46, art. 25(4).
270. BONAFt, supranote 132, at 3-4.

271. Id. at 24-25.
272. Id. at 241.
273. See Nadia Bernaz, EstablishingLiability for FinancialComplicity in InternationalCrimes, in
MAKING SOVEREIGN FINANCING AND HUMAN RIGHTS WORK 61, 63 (Juan Pablo Bohoslavsky & Jemej
Letnar Cemic eds., 2014); ERROL P. MENDES, GLOBAL GOVERNANCE, HUMAN RIGHTS, AND
INTERNATIONAL LAW: COMBATING THE TRAGIC FLAW 210-11 (2014); PENELOPE SIMONS & AUDREY
MACKLIN, THE GOVERNANCE GAP: EXTRACTIVE INDUSTRIES, HUMAN RIGHTS, AND THE HOME STATE
ADVANTAGE 205-10 (2014); Tara L. Van Ho, Transnational Civil and Criminal Litigation, in
CORPORATE ACCOUNTABILITY IN THE CONTEXT OF TRANSITIONAL JUSTICE 52, 54-57 (2013).

2016

AWS RESPONSIBILITY IN INTERNATIONAL LAW

37

274
munity.
However, this is no longer the case since corporate responsibility is
now the subject of International Law.275

A. InternationalLaw on Responsibility and Corporations
There used to be arguments that International Law is concerned about states;
therefore, corporations and other entities are outside the purview of International
276
Law.
However, currently, there is a general agreement that criminal liability of
corporations is well grounded in International Law.277 Treaties, general principles
of International Law and customary International Law support that corporations
are not immune from responsibility under International Law.2 7 8 For example, the
European Convention on the prevention of terrorism provides in Article 10 that:
1. Each Party shall adopt such measures as may be necessary, in accordance with its legal principles, to establish the liability of legal entities
for participation in the offences set forth in Articles 5 to 7 and 9 of this
Convention.
2. Subject to the legal principles of the Party, the liability of legal entities may be criminal, civil or administrative.
3. Such liability shall be without prejudice to the criminal liability of the
naturalpersons who have committed the offences.279
In furthering the argument that treaty law supports the criminal liability of
corporations, Ralph Steinhardt argues that there is nothing, for example, in the
drafting history of the 1948 Genocide Convention to suggest that the drafters did
not intend to include corporations. 280 That argument is premised on the fact that
Article IV of the Convention provides that persons responsible for genocide must
be punished "whether they are constitutionally responsible rulers, public officials
2 81
or private individuals".
Steinhardt argues that private individuals may include
corporations since there is no suggestion that the referred "private individuals"
should be humans. 282
More directly, treaties proscribing development, transfer and stockpiling of
274. Steinhardt, supra note 10, at 508.
275.

MENDES, supranote 273, at 210-11.

276. Steinhardt, supra note 10, at 510-20.
277. See id. (reasoning that arguments suggesting that corporations may not be subjects of intemational law since they are a creation of domestic laws are misdirected); see also supranote 273.
278. Steinhardt, supra note 10, at 520.
279. Council of Europe Convention on the Prevenion of Terrorism art. 10, openedfor signature
May 16, 2005, C.E.T.S. No. 196 (emphasis added); see also United Nations Convention Against Transnational Organized Crime art. 10, opened for signature Nov. 15, 2000, T.I.A.S. No. 13127, 2225
U.N.T.S. 209; Convention on Combating Bribery of Foreign Public Officials in International Business
Transactions art. 2, opened for signature Dec. 17 1997, 2802 U.N.T.S.1; International Convention on
the Suppression and Punishment of the Crime of Apartheid art. 1(2), Nov. 30, 1973, 1015 U.N.T.S. 243.
280. Steinhardt, supra note 10, at 521.
281. Convention on the Prevention and Punishment of the Crime of Genocide art. IV, adopted
Dec. 9, 1948, 78 U.N.T.S. 277.
282. Steinhardt, supra note 10, at 521.
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For
certain weapons transcend to the private sector which includes corporations.
example, Article 9 of the 1977 Convention on the prohibition of the Use, Stockpiling, Production and Transfer of Anti-personnel Mines provides as follows:
Each State Party shall take all appropriate legal, administrative and other measures, including the imposition of penal sanctions, to prevent and
suppress any activity prohibited to a State Party under this Convention
84
undertaken by persons or on territory under its jurisdiction or control.'2
Notwithstanding that responsibility of corporations is pronounced in International Law, given the non-human nature of corporations, Ralph Steinhardt points
out that there are various difficult technical questions that arise particularly in relation to corporations involved in the production of weapons:

-

When will the corporation be responsible for the acts of its human
agents? When will a parent company be responsible for the acts of its
subsidiaries and joint ventures, its suppliers and distributors, or its contractors? For those wrongs that require a mental element - mens rea
what does it mean for a corporation to have a mental state at all, and
how would one go about proving what it is or was? And even if the corporation was in principle responsible, how could a punishment be devised and administered without punishing innocent third parties such as
investors, customers, employees, or the public?

285

Although there is no definite answer to some of these questions, the discussion below will attempt to map the way out with a specific focus on the responsibilities of corporations involved in the design and manufacturing of AWS.
B. CorporateCriminalResponsibility
A company that manufactures or designs AWS in a way that will violate the
International Law can be held criminally liable.2 86 There is a number of jurisdictions providing for criminal sanctions against corporations that involve themselves
in criminal conduct.287 A corporation can, for example, be charged with manslaughter and punishment ranges from the termination of operation licence, repara-

283. See, e.g., Convention on the Prohibition of the Development, Production, Stockpiling and Use
of Chemical Weapons and on their Destruction, openedfor signature Apr. 29, 1997, 1974 U.N.T.S.
469; Convention on the Prohibition of the Development, Production and Stockpiling of Bacteriological
(Biological) and toxin Weapons and on Their Destruction, openedfor signature Apr. 10, 1972, T.I.A.S.
No. 8062, 26 U.N.T.S. 583.
284. Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of AntiPersonnel Mines and Their Destruction art. 9, openedfor signature Sept. 18, 1997, 2056 U.N.T.S. 211.
285. Steinhardt, supra note 10, at 508.
286. GENEVA ACAD. OF INT'L HUMANITARIAN LAW, supra note 8, at 22.
287. Mark Pieth & Radha Ivory, Emergence and Convergence: CorporateCriminal Liability Principles in Overview, in CORPORATE CRIMINAL LIABILITY: EMERGENCE, CONVERGENCE, AND RISK 3, 7-

13 (Mark Pieth & Radha Ivory eds., 2011) (providing examples of such states as the US, Israel, France
and the UK).
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tions and deregistration.2 8
Corporate criminal responsibility is not, however, universally accepted as certain jurisdictions refute the fact that entities "with no soul to damn and no body to
kick" can be meaningfully penalized for unlawful acts. 289 More so, one of the challenges to corporate criminal responsibility is that in certain jurisdictions it is subject to limitations.290 For example, a corporation is only criminally liable when the
conduct alleged was the intention of the top executive rather than some low level
personnel. 29 1
Furthermore, some jurisdictions also exclude the criminal liability of corporations if the alleged conduct relates to military sanctioned developments or public
functions related developments. 292 In such jurisdictions, corporate criminal liability
for AWS manufacturing companies will face the same limitations.
C. Corporatecivil responsibility
As mentioned above, one of the forms of remedies available to victims-in
this case, victims of AWS-is reparations in the form of compensation. The victims can sue the responsible parties such as state agents who deployed AWS, persons involved in the development of such weapons such as manufacturers and programmers.2 93 However, suing a manufacturer may be difficult to sustain because
the manufacturer or other individuals may not be directly linked to the harm suffered by the victim. Manufacturers of many different kinds of weapons are not
necessarily liable when those weapons are used to violate the rights of other people.2 94 More importantly, "product liability laws are largely untested in robotics." 2 95 This means that for victims of AWS, launching a successful civil lawsuit
will be an uphill task unless where it is clear that the corporation operated with malafides. 296

Both in a civil lawsuit and corporate criminal responsibility, the victim as-

288.

GENEVA ACAD. OF INT'L HUMANITARIAN LAW, supra note 8, at 22.

289. Ralph G. Steinhardt, Weapons and the Human Rights Responsibilities of Multinational Corporations, in WEAPONS UNDER INTERNATIONAL HUMAN RIGHTS LAW 508, 508 (Stuart Casey-Maslen

ed., 2014).
290. Geneva Acad. of Int'l Humanitarian L., Autonomous Weapon Systems Under International
Law, 8 ACADEMY BRIEFING 22 (2014) (Switz.).
291. Id.
292. Id. at 22 n.140.
293. STEVEN

R RATNER

ET AL,

ACCOUNTABILITY

FOR HUMAN

RIGHTS

ATROCITIES

IN

INTERNATIONAL LAW 272, 355 (3rd ed., 2009).
294. E.g., 15 U.S.C. §§ 7901-7903 (2012).
295.

Patrick Lin, Introduction to Robot Ethics in ROBOT ETHICS: THE ETHICAL AND SOCIAL

IMPLICATIONS OF ROBOTICS, 12, 16 (Patrick Lin et al eds., 2012); See also Geneva Acad. of Int'l Humanitarian L., Autonomous Weapon Systems Under InternationalLaw, 8 ACADEMY BRIEFING 24
(2014) (Switz.).
296. See Brian F. Havel, An InternationalLaw Institution in Crisis: Rethinking Permanent Neutrality, 61 OHIO ST. L.J. 167, n.23 (2000).
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sumes an onus to start a claim usually in a foreign jurisdiction. 297 There are various
jurisdictional technicalities and difficulties that the victim has to face in addition to
monetary costs. Christof Heyns has questioned whether such an approach is equitable to the victim. 298
There are four entry points at which responsibility of corporations can be articulated in International Law: at the point of design, at the point of manufacture, at
the point of sale and transfer and at the point of the use of the weapon already discussed above. 2 99 I am now going to address these in turn.
D. Corporateresponsibilityfor the design ofA WS
Corporate responsibility will attach clearly where AWS would be designed to
violate International Human Rights and International Humanitarian Law or other
relevant laws. 300 For example, a corporate entity that intentionally designs an Autonomous Weapon System that once activated, "shuts out" the human controller
while at the same time it is incapable of distinguishing civilians and combatants or
engages in unlawful acts or cause unnecessary suffering. 30' The responsibility of
corporations at this stage will be, in most cases, in terms of domestic laws where
such corporations are registered. Nevertheless, as noted by Steinhardt, the challenge is that most weapons may not be specifically designed to violate International Human Rights Law or International Humanitarian Law; such weapons might
have:
Sufficient dual uses to make them lawful at the design stage; moreover
the design of such weapons without the actual deployment or operational use of the weapon might belong in the realm of sadistic fantasy before
it triggered legal sanction. The mens rea or mental state for a violation is
generally a necessary but insufficient condition for liability in the absence of some actus reus.302

The argument on the dual use of technology has been noted in relation to
AWS.303 Various components of AWS have dual use making it difficult if not impossible to impose an obligation on states to proscribe the design of such components.304 The first part of Steinhardt's statement is agreeable; however, the second
297. Geneva Acad. of Int'l Humanitarian L., supra note 290, at 24.
298. Christof Heyns (Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions), Report of the Special Rapporteuron Extrajudicial, Summary, or Arbitrary Executions, p. 15 ¶ 79, U.N.
Doc. A/HRC/23/47 (Apr. 9, 2013).
299. Steinhardt, supranote 289 at 508, 531-32.
300. Id.at531.
301. See Peter Asaro, On BanningAutonomous Weapon Systems: Human Rights, Automation, and

the Dehumanization of Lethal Decision-Making, 94 INT'L REV. RED CROSS 687, 693 (2012) (addressing
the ethical concerns related to lack of criminal accountability with AWS).
302. See Steinhardt,supra note 289, at 531.
303. See Matthias Bieri & Marcel Dickow, Lethal Autonomous Weapon Systems: Future Chal-
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(2014),
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http://www.css.ethz.ch/publications/pdfs/CSSAnalysel 64-EN.pdf.
304. See Presentation of Michael Biontino, Expert Meeting Lethal Autonomous Weapon Systems, 3
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part in relation to mens rea and actus reus needs qualification. Where for example,
there is a domestic criminal sanction against the designing of AWS that violates
international law, the mens rea is the guilty mind to create such a design and the
actus reus is the actual designing of the AWS-the actus reus is thus present. To
that end, it would be possible to prosecute the designer in the circumstances without necessarily having to wait until that particular design is used to create the AWS
or it being used to commit the actual crime. 305
E. Corporateresponsibilityfor the manufacture ofA WS
The clear cut responsibility of the manufacturer at this stage is where the
manufacturer chooses to manufacture weapons that are illegal per se-such illegality may be established in terms of treaty law prohibiting the manufacture or stock
piling of that particular weapon. 306 The weapon may also be illegal on the basis of
customary International Law.3 07 In the case of AWS, this is tricky because AWS
are not as yet proscribed by any treaty and there is no agreement as to whether they
are prohibited under customary International Law. In the case where the manufacturer produces AWS which are not illegal per se but are then used illegally, this
will not "trigger liability unless the company has substantial knowledge of the illegal use of that particular customer" as already indicated above when forms of perpetration such as planning, aiding and abetting were discussed.308 Thus a machete
manufacturing company in India, for example, will not be liable for the use of the
machetes in Africa unless it supplied the machetes to a customer in full or substantive knowledge that they were going to be used to commit war crimes. In that case,
the manufacturer is liable for aiding and abetting.309
F. CorporateResponsibilityfor the Sale and transfer ofA WS
Of course in terms of treaty obligations on the sale and transfer of weapons, it
is the duty of the state to ensure that certain kinds of weapons are not sold or transported. 310 To that end, the state has an obligation to put in place measures that govern both natural and legal persons not to act in a manner that would be inconsistent
with the international obligations of the state.311 Thus, where a corporation engages
in conduct that is inconsistent with the hosting state's international obligations like
(May
13-16,
2014),
http://www.unog.ch/80256EDD006B8954/%28httpAssets%29/6035B96DE2BEOC59C1257CDA00553
F03/$file/GermanyLAWS_Technical_Summary_2014.pdf.
305. See id.
306.

E.g., Convention on the Prohibition of the Use, Stockpiling, Production, and Transfer of Anti-

Personnel Mines and on their Destruction, Sept. 18, 1997, 2056 U.N.T.S. 211.
307. E.g., Int'l Committee of the Red Cross [ICRC], CustomaryJHL Rule 74. Chemical Weapons,
https://ihl-databases.icrc.org/customary-ihl/eng/docs/vlrul-rule74 (last visited Oct. 8, 2016).
308. See Steinhardt, supranote 289, at 531.
309.

See Steinhardt, supranote 289, at 532.

310.

See Steinhardt, supranote 289, at 532.
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arms embargoes, for example, a state can choose various forms of sanctions
against such a corporation discussed above. 312
G. CorporateResponsibilityfor the use ofA WS
Where corporations are directly involved in military operations or where force
is used, there are guidelines in terms of the liability of such corporations. 313 For
example, and in relation to direct involvement in combat, military companies are
of course liable for the weapons they use in combat.3 14 However, stakes are different if the issue is where the weapon is used by other actors other than by the corporation in a direct manner. A question thus arises whether corporations can be held
criminally liable for the use of weapons by fighters under the lex specialis of
3 15
weapons-Intemational Weapons Law.
In as much as corporate criminal liability is important, it is a separate issue
and should not be conflated with individual criminal liability of the individual deploying or using a weapon during war time or law enforcement as already noted
above.316 The manufacturer and the combatant may not split or share responsibility
for the final use of a weapon because that will dilute the responsibility that the latter must exercise over weapons they choose to use.317 There is no weapon in use
presently, where the user of the weapon-after committing a war crime for example-will say "it was not me,. something went wrong with my weapon; ask the
manufacturer." The manufacturers and other players have their own responsibilities related to the producing of the weapon. Likewise, the warriors or fighters have
their own responsibilities when using the weapon. However, as noted already, em318
ployees of these corporations may incur individual criminal responsibility.
Scholars like Marco Sass6li have questioned whether, in terms of International Humanitarian Law, roboticists and other actors can be held accountable for war
crimes committed by AWS when they did their job before the armed conflict started. 1 Marco Sass6li considers it to be a tricky issue but, however, suggests that the

312. See generally, PUTTING TEETH IN THE TIGER: IMPROVING THE EFFECTIVENESS OF ARMS
EMBARGOES (Michael Brzoska & George A. Lopez eds., 2009).
313. See Eric Mongelard, Corporate Civil Liabilityfor Violations of InternationalHumanitarian
Law, 88 INT'L REV. RED CROSS 665, 667 (2006) (describing the legal basis for corporate liability for
violations of international humanitarian law).
314. See ICRC, The Montreux Document on Pertinent InternationalLegal Obligations and Good
Practicesfor States Related to Operationsof Private Military and Security Companies During Armed
Conflict, (Sept. 17, 2009).
315. See Steinhardt, supranote 289, at 530.
316. See ICRC, Customary IHL Rule 151. Individual Responsibility, https://ihldatabases.icrc.org/customary-ihl/eng/docs/v1_cha chapter43 rulel51 (last visited Oct. 8, 2016) [hereinafter ICRC Rule 151].
317. See Michael N. Schmitt & Jeffrey S. Thurnher Out of the Loop: Autonomous Weapon Systems
and the Law ofArmed Conflict, 4 HARV. NAT'L SECURITY J. 231, 278-79 (2013).
318. See ICRC Rule 151, supranote 316.
319. Marco Sassbli, Autonomous Weapons and International Humanitarian Law: Advantages,
Open Technical Questions andLegal Issues to be Clarified(2014), 90 INT'L L. STUD. 308, 325 (2014).
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individual who knowingly and intentionally programs an AWS to commit crimes
is an "indirect perpetrator of the war crime committed during the conflict."3 2 0 In
the event that the person who is deploying the AWS is aware of the defect, then the
programmer is considered to be an accessory to the crime. 32 1
Marco Sass6li's proposition is correct and a close scrutiny of the modes of responsibility as developed by international tribunals and courts may even show that
the issue is not tricky at all.32 2 For the roboticist or manufacturer to be prosecuted
for a war crime as a direct perpetrator, co-perpetrator, aider or abettor, there must
be a direct link with the armed conflict in question and the legal requirements of
mens rea and actus reus must be satisfied.3 2 3 Otherwise, where there is no direct
link with the war crime in question, the manufacturer or the roboticist may be
32 4
prosecuted under the general domestic criminal law.
An example of the above proposition is where a manufacturer, aware of the
existence of an armed conflict or an impending war (preparations for war) produces and supplies AWS to one of the parties to the armed conflict fully aware that the
system is going to be used to commit war crimes. 325 In that case, the manufacturer
is not different from a political leader like Charles Taylor who aided the commis326
sion of war crimes and crimes against humanity.
This example can be explained in terms of the British case of Bruno Tesch et
al, where an owner of a firm, Bruno Tesch, his assistant Weinbacher, and a gassing
technician, Drohisn, were charged with war crimes for supplying poisonous gas
used in the killing of people in concentration camps.327 The charge specified that
the accused persons fully knew what the gas was being used for. 328 The prosecution particularly argued that the accused persons were war criminals because they
knowingly supplied gas to an organization of a state which used it to commit war
crimes.329 The gas so provided, or the formulas used to make it, may as well have
been produced or formulated before the outbreak of the war, but that would not ex-

320. Id.
321. Id.
322. See ANDRE KLIP & GORAN SLUITER, ANNOTATED LEADING CASES OF INTERNATIONAL
CRIMINAL TRIBUNALS: THE INTERNATIONAL CRIMINAL TRIBUNAL FOR THE FORMER YUGOSLAVIA 321
(2001) (emphasizing that the crux of attribution of responsibility over war crimes and other international crime is proving mens rea).

323.
8, 1946),
324.
325.

See id.; see also Trial of Bruno Tesch and Two Others, Case No. 9, Judgment, 93-104 (Mar.
http://www.unwcc.org/wp-content/uploads/2013/03/Law-Reports-Volume-1.pdf.
As argued above; see id.
See Trial of Carl Krauch and Twenty-Two Others, Case No. 57, Judgment, 168 -72 (Aug. 14,

1947); see also Bruno Tesch, supra note 323, at 93-104.

326. See Prosecutor v. Taylor, SCSL-03-01-A-1389, Judgment, (Sept. 23, 2012).
327. See Bruno Tesch, supra note 323, at 93-104; see also MOHAMED ELEWA BADAR, THE
CONCEPT OF MENs REA IN INTERNATIONAL CRIMINAL LAW 234-52 (2013); Klip & Sluite, supra note

322, at 321.
328.

See Bruno Tesch supra note 323, at 93-10; see also IRYNA MARCHUK, THE FUNDAMENTAL

CONCEPT OF CRIME IN INTERNATIONAL CRIMINAL LAW 134 (2013).

329. See Bruno Tesch, supranote 323, at 94; see also Badar, supranote 327, at 234-52.
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cuse the accused persons from being part of a war crime as long as there is a direct
link to the war crime alleged and mens rea.
Another scenario is when a manufacturer produces and sells AWS to a customer who is either a party to an armed conflict or becomes a party thereafter but
without knowledge that the AWS are to be used to commit crimes. That manufacturer may not be charged for committing those specific war crimes because mens
rea must be specific to the particular war crime alleged. 330 However, if the AWS
manufactured are illegal per se, the manufacturer may not be prosecuted for the
specific war crime for lack of mens rea to the alleged crime but is still subject to
prosecution under domestic criminal laws for example. 331
The above reasoning was particularly the argument that was raised by the Defense Counsel for Bruno Tesch and others. 332 In principle, counsel correctly argued
that a war crime charge is not in blanket form but specific. 333 Therefore, there is a
need for specific intent. It is not enough to say that accused persons supplied toxic
gas; the supply will only be considered to be part of the alleged war crime if the
gas was supplied with the supplier's specific intention to contribute to the killing
of humans in the concentration camps. 334 Otherwise "to supply material which also had quite legitimate purpose is no war crime."335 In principle, the court agreed
with the Defense Counsel noting, specifically that in order for the court to convict
the accused persons of having committed a war crime, three points must be proved:
that people were killed by gas in concentration camps; that the gas was supplied by
the accused persons; and, that the accused persons knew the purpose for which the
gas was going to be used.336
Likewise, in the U.S. case of IG Farben, the Trials of War Criminals before
the Nuremberg Military Tribunals, employees of IG Farben-a German multinational corporation of chemical firms-Fritz Gajewski, in his capacity as Director of
Agfa-Gevaert NV; Heinrich Harlein, as the Head of Chemical Research; Christian
Schneider, as the Head of Department in charge of nitrogen and gasoline production plant leaders Hans Kilhne and Carl Lautenschlager; Wilhelm Rudolf Mann as
Head of Pharmaceuticals, August von Knieriem, as Chief Counsel and Head of the
legal department; intelligent plant police officers Heinrich Gattinea and Erich von
der Heyde-were charged along with others of conspiracy to commit war crimes
and crimes against humanity through participation by providing Zyklon B, the poison gas that was used at the extermination camps.33 7 The accused persons were ac-

330.
331.
332.
333.
334.
335.

See Trial of Carl Krauch, supra note 325, at 1168-72.
See above on corporate criminal responsibility.
See Bruno Tesch, supranote 323, at 98.
Id.
Id.
See Bruno Tesch, supra note 323, at 98; J Doria et al., THE LEGAL REGIME OF

THE

INTERNATIONAL CRIMINAL COURT: ESSAYS IN HONOUR OF PROFESSOR IGOR BLISHCHENKO 144 (Jose

Doria et al. eds., 2009).
336. See Bruno Tesch, supranote 323, at 101; see also Badar,supra note 327, at 234-52.
337. See Trial of Carl Krauch, supra note 325, at 168-72.
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quitted as the tribunal concluded that they reasonably believed that the gas they
were providing was being used for lawful purposes. 3 8
An important issue can also be noted from these cases; even provision of lawful material may constitute a war crime if the material is provided with full or substantive knowledge that it is going to be used for unlawful purposes.'"
H. Case study: Use of weapons and corporateresponsibility
Complicated issues of extra-territorial application of Human Rights and competence of courts in terms of jurisdiction always arise when foreign nationals are
involved. To give a hypothetical case: A fictitious company called RoboAWS is
registered in country A and is involved in the production of AWS. RoboAWS has
branches operating in country B and C. It sells its products to country D which in
turn uses the AWS against citizens of country E in the territory of country E. Relatives of victims who are killed unlawfully by AWS in country E are residing in
country B and they bring a civil lawsuit against RoboAWS in the supreme court of
country B claiming that RoboAWS aided and abetted country D by providing it
with malfunctioning AWS.
Although of different facts, the above situation is similar to the Kiobel case
that was brought to the U.S. Supreme Court in 2013.340 In this case, petitioners
were a group of Nigerian nationals residing in the U.S. 34 ' They filed a law suit in
the U.S. Federal Court against certain Dutch, British and Nigerian corporations. 342
None of the corporations are registered in the U.S. 343 The petitioners sued under
the Alien Tort Statute 28 US.C 1350 (ATS) alleging that the corporations aided
and abetted the Nigerian Government by enlisting it to violently suppress demonstrations by the Ogoni people who felt their environment was being polluted by the
activities of the corporations. 344
To that end, petitioners alleged that corporations helped in the commission of
extra-judicial killings, crimes against humanity, torture and cruel treatment, arbitrary arrests and detention only to mention a serious few. 345 In relation to the
jurisdiction of the U.S. courts in such matters, the ATS provides that "the district
courts shall have original jurisdiction of any civil action by an alien for a tort
committed in violation of the law of nations or a treaty of the United States." 346
The legal question in this case was "whether and under what circumstances" the

338. Id.
339. Id.; see also Bruno Tesch, supra note 323, at 93-104.
340. See Kiobel v Royal Dutch Petroleum Co., 133 S. Ct. 1659 (2013); see also Steinhardt, supra
note 289, at 533-41 (analyzing the Kiobel case from the view of weapons responsibility of corporations).
341. Kiobel, 133 S.Ct. 1659, 1660-1677 (2013).
342. Id.
343. Id.
344. Id.
345. Id.
346. See United States Alien Tort Statute, 28 U.S.C § 1350 (2012).
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US courts may recognize "a cause of action under ATS for violations of the law of
347
and
nations occurring within the territory of a sovereign other than the US";
consequently, whether the petitioners' law suit can be entertained in the U.S.
courts.
The court held that corporations can be found liable for human rights violations, and cannot be "harbored" when they have committed serious human rights
violations. 348 It also noted that there are certain serious crimes of international concern that obligate states to prosecute or remedy victims of such crimes. 34 9 Such
victims include of piracy, genocide, and crimes against humanity. 350 To such
crimes, the presumption against extraterritoriality is inapplicable because whoever
commits such crimes becomes "enemy of mankind." 3 1 However, the court found
35 2
that the presumption against extraterritoriality was applicable in the present case.
It reasoned that there was no clear indication of extraterritorial application of the
ATS in the petitioners' case since all the relevant conduct took place outside the
borders of the U.S. 35 3 Consequently, the petitioners were denied relief in the U.S.
courts.35 4 This was notwithstanding the fact that the concerned corporations were
listed on the U.S. stock exchange and had offices in New York.355
In arriving at that decision, the U.S. Supreme Court reasoned that extraterritorial application will only be allowed where claims "touch and concern the territory
of the U.S. with sufficient force to displace the presumption." 35 6 The court further
stated that since both petitioners and respondents 35 7 are aliens and remotely associ358
and as a
ated with the U.S., the "sufficient attachment" test was not satisfied,
result, the presumption against extraterritorial application must be respected as it is
important because it avoids clashes between not only the judiciary and policy makers but also other sovereigns; 359 that entertaining the petitioners and applying ATS
"extraterritorially" would lead to a situation where U.S. citizens would be haled

347. See Gentian Zyberi, The US Supreme Court Decisdes Kiobel: Denies Extraterritorialityfor
the
ATS,
INTERNATIONAL
LAW
OBSERVER
(Apr.
18,
2013,
12:13
AM),
http://www.intemationallawobserver.eu/2013/04/18/the-us-supreme-court-decides-kiobel-deniesextraterritoriality-for-the-ats/?session-id=67d7533a494f702f31c23Oa26fb3cffe.
348. Kiobel, 133 S.Ct. at 1674-77 (Breyer, J., concurring).
349. Id.
350. Id. at 1672 (Breyer, J., concurring).
351. Id. at 1671 (Breyer, J., concurring).
352. Id at 1669.
353. Id.
354. Kiobel, 133 S.Ct. at 1669.
355. Id.
356. See id. Examples of such issues are spelt out in the ATS and include piracy, which in the
court's view is fair game since pirates have been, from time immemorial, considered enemies of humanity.
357. See Kiobel, 133 S.Ct. at 1677 (Breyer, J., concurring) (the concerned corporations were however, on the US stock exchange and had offices in New York).
358. Kiobel, 133 S.Ct. at 1669.
359. Id.
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before foreign jurisdictions;3 6 0 that the U.S., after all, is neither a "uniquely hospitable forum for the enforcement of international norms" nor the "custos morum of
the whole world";3 6 1 and that allowing the court to entertain the case would lead
the court into an arena of decision-making where it has no right, clearly violating
the separation of powers doctrine.362
Ralph Steinhardt, and in view of the idea of holding corporations responsible
for weapons they manufacture, criticises the U.S. Supreme Court's interpretation
of the ATS, and that such precedent may not be in the interest of victims in the future.363 He, however, notes that the ATS "offers a normatively and logistically superior approach to assuring that corporations are accountable for their role in
weapons-related violations of international human rights law."3 64
Now that AWS are a product of various companies with operations likely to
be carried out across borders, it is foreseeable that some of the above challenges
may be faced by victims who will attempt to file civil lawsuits against corporations. As such, states may not proceed to develop AWS on the basis that if things
go wrong and individual criminal liability is impossible; victims can rely on civil
lawsuits. In any event, very few victims will be able to afford such legal processes.
VIII. STATE RESPONSIBILITY AND AWS

Another facet of accountability over the actions of AWS is through state responsibility for violations committed by AWS. In terms of International Law,
there are three ways by which the state will assume responsibility for the actions of
AWS on the battlefield or wherever they are used:
(i) Where a state agent deploys - be it lawfully, unlawfully or extralegally - AWS which end up violating protected rights. This is so because the conduct of a state's organs or agents is attributable to the
state.365
(ii) Where, with the authorisation, "acquiescence, complicity or acknowledgment of state agents" a non-state actor deploys an Autono36 6
mous Weapon System which violates protected rights.
(iii) Where a private party - like corporations in the production of AWS
- without attribution to the state is involved in the production of AWS
not up to the standard which in the end violate certain protected

360. Id.
361. Id. at 1668.
362. Id. at 1668.
363. See Steinhardt, supranote 289, at 509-10.

364. See Steinhardt, supra note 289, at 509-10.
365. See Int'l Law Comm'n, Rep. on the Work of Its Fifty-Third Session, U.N. Doc. A/56/10, at
40-42 (2001)[hereinafter ILC Report].
366. See ILC Report, supranote 365, at 42-43, 47-49, 52-54.
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36 7

rights.

Needless to say, for item i) and ii), the state is liable and has a duty to give effect to the rights of victims by providing reparations. 36 8 The general rule to provide
reparations whenever a state is responsible was well enunciated in the Chorzow
Factory case, which held that as a principle of International Law, whenever there
is a violation by the state, "reparation is the indispensable complement of a failure
to apply a convention." 369 This rule is also applicable to International Humanitarian Law violations. 370

Of course in terms of state responsibility, reparations were understood to be
applicable to a situation between two countries, where one state would pay reparations to another state.3 7 1 There is, however, an acknowledgment of "the right of individuals to seek reparations directly from a state." 372 In any event, the Draft Articles on the Responsibility of States for International Wrongful Acts declare that its
provisions are "without prejudice to any right, arising from the international responsibility of a state, which may accrue directly to any person or entity other than
a state."
With regard to violations by private parties, the state still has a duty to take
diligent steps to protect its citizens from actions of private parties, 374 and as such
should investigate and prosecute private parties like corporations and rebel
groups.375

There are two main reasons why the state should accept primary responsibility for AWS used by non-state actors and provide reparation to the victims. Firstly
and as referred to above, the state has failed in its duty to protect the rights of persons within its jurisdiction whose rights were abused by the non-state actor.37 6
Secondly, in line with principles of fairness and non-discrimination, a state must
not "discriminate against one set of victims because their rights were abused by a

367. This is where the State fails to regulate the conduct of a corporation registered in its territory
for example.
368. See ILC Report, supra note 365, at 91-94; ICRC, JEAN-MARIE HENCKAERTS & LOUISE
DOSWALD-BECK, CUSTOMARY INTERNATIONAL HUMANITARIAN LAW - VOLUME I: RULES, at 537
(2005); Hague Convention (IV) Laws and Customs of War on Land art. 3, Oct. 18, 1907, 36 Stat. 2277;
Protocol Additional to the Geneva Conventions of 1949, Art. 91; Art. 2(3) of the ICCPR.
369. See the Case Concerning the Factory at Chorz6w (Germany v Poland) Judgment, (1927)
Permanent Court of International Justice.
370. See Art. 91 of Additional Protocol I to the Geneva Conventions; Art. 3 of the 1907 Hague
Convention IV; Rule 149 of the ICRC Customary International Humanitarian Law Study (2005).
371. Geneva Academy, supra note 290, at 23.
372. Geneva Academy, supra note 290, at 23.
373. Art. 33(2) of the Draft Articles.
374. General Comment Number 31, CCPR/C/21/Rev.1 Add. 13, 1 8.
375. MS Soluman, The internationalCriminal Court and rebel groups 5 (2012); see also SEIBERTFOHR, supra note 24, at 34, 36.
376. This is a duty that has been well-developed within the inter-American human rights system,
for example. See the seminal decision in the Velasquez-Rodriguez case by the Inter-American Court of
Human Rights, Series C, No. 4, 29 July, 1988, para. 172.
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non-state actor."377 Fairness and non-discrimination when dealing with victims are
extremely important especially in post war scenarios where the state needs to
achieve reconciliation amongst different groups. Thus, if the international community is going to insist on the development of AWS and their deployment, states assume the risk of bearing responsibility in cases where this technology ends up in
the hands of irresponsible non-state actors.
If a case ends up in international criminal tribunals, victims can access reparations for violations perpetrated against them by non-state actors. This is because
most international criminal tribunals or courts, the ICC, for example, have a victim's find. 8 Where a leader of a rebel group is indicted by the ICC, victims who
are admitted to participate in the proceedings have access to reparations irrespec9
tive of the fact that the violation was committed by a non-state actor. 37

'

Commentators have also noted that AWS may affect the notion of state responsibility because AWS and other unmanned systems can be deployed in nonattributable ways. 38 0 This may see states using force against each other in ways that
are difficult to pin point the source of the armed attack. Furthermore, because of
the unpredictability of AWS in certain circumstances, commentators have argued
that some "states may be tempted to plead force majeure in order to evade international responsibility for an armed robot's unforeseen 'decision', for example, to
attack civilians."38
IX. CONCLUSIONS

The challenges that are posed by AWS as far as accountability of violations is
concerned must be taken seriously. This is so because accountability is the crux of
International Law-without accountability, we may as well forget about it. Not only does accountability counter impunity, it is the basis on which victims of international crime, violations of International Human Rights and International Humanitarian Law realize their right to a remedy.
Where a victim's right is violated, he or she must be able to find a remedy
through state responsibility, individual and command responsibility, civil and
criminal responsibility of corporations. All these forms of responsibility are complementary to each other, each being important in its own right and therefore not

377.

Baldo S & Magarrell L, Reparation and the Darfur peace process: Ensuring victims' rights,

InternationalCenterfor TransitionalJustice 13 (2007).
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alternatives to the exclusion of the other.3 82 AWS-those with full autonomy or
high levels of autonomy to the extent of no "Meaningful Human Control" after deployment-create accountability gaps in terms of individual criminal responsibility
of weapon users.
As was discussed in this paper, that accountability gap can only be dealt with
by making sure that humans maintain a "Meaningful Human Control" over AWS
even after deployment. AWS must be developed in a way that they remain mere
weapons in the hands of warriors. The potential accountability gap as far as individual criminal responsibility is concerned cannot be dealt with by splitting responsibility between the user of the weapon and other individuals who are involved in the production of AWS such as manufacturers, programmers and
roboticists. These actors have their own individual responsibilities.
The notion of command responsibility is inapplicable to the relationship between a human and a machine or robot. AWS are not human subordinatescommand responsibility is only applicable in the relationship between a human
commander and his or her human subordinate.The relationship between AWS and
the person deploying it must remain that of a weapon and a warrior. Referring to
the person deploying an Autonomous Weapon System as the "commander" may
thus be misleading. To that end, command responsibility only remains applicable
to the extent that the human commander is responsible for the actions of the human
subordinate deploying the AWS if he/she knew or ought to have known that the
human subordinate was programing or deploying an Autonomous Weapon System
in a way that would violate international law and failed to prevent, stop the human
subordinate or punish him or her after the fact.
Other forms of accountability such as civil and criminal liability of corporations are important. However, in the case of AWS, they present various challenges
to the victim who chooses to pursue such legal remedies. To this end, prosecution-at the instance of the state or international community-of the individual
persons who commit crimes through AWS remains an integral and indispensable
part of accountability.

382.

See A Bianchi, State responsibility and criminal liability of individuals in THE OXFORD

COMPANION TO INTERNATIONAL CRIMINAL JUSTICE 16, 18 (A Cassese eds., 2009). Bianchi, for exam-

ple reiterates that "state responsibility and individual criminal responsibility are considered as distinct in
international law." See also the case of Bosnia and Herzegovina v Serbia and Montenegro concerning
the Application of the Convention on the Prevention and Punishment of the Crime of Genocide 173
(2007).
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EU SHOULD MERGE ENERGY AND ENVIRONMENTAL POLICY
TO ACHIEVE ENERGY INDEPENDENCE FROM RUSSIA
STEPHEN SEWALK*

I. INTRODUCTION
Recently, Russia has seen considerable time in the international policy
spotlight, sending shock waves throughout the international community with its
military support during the para-military led annexation of Ukraine's Crimea
peninsula in March. 1 The European Union's ("EU") energy dependence on Russia
has hindered its ability to effectively execute sanctions against Russia for its bold
and aggressive behavior. 2 These recent events underline the serious vulnerabilities
of the EU's energy policy and demonstrate how energy dependence has translated
itself into both economic and political dependence. 3 The EU should merge its
energy and environmental policy together by abandoning its ineffective European
Union-Emissions Trading System (EU-ETS) and adopt a Carbon Tax with
Reinvestment (CTR), reclaiming its autonomy and ensuring the stability of its
multinational economy, while simultaneously ensuring its ability to meet and
exceed its Kyoto commitments. 4
In this article, I begin by discussing the history of Russian and European
foreign relations, focusing on the energy policy dynamics and their effect on these
relations. I then examine how Russia's energy policy is a key element to its
foreign relations strategy. Then, the implications of the EU's dependence on
Russian natural gas are discussed, examining the seemingly conflicting interests
between Europe's climate and energy security goals. Finally, I demonstrate how a
* Stephen Sewalk, Ph.D., J.D., is an Assistant Professor for the Bums School of Real Estate and
Construction Management, Daniels College of Business, University of Denver. The author wishes to
thank Paul Chinowsky, Kenneth Strzepek, Frank Barnes, Lorenzo Trujillo, Ved Nanda, Lakshman
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power engineering, tax, and environmental law. Further, the author wishes to thank Vincent Buscarello
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2. See Chi-Kong Chyong & Vessela Tchemeva, Europe's vulnerability on Russian gas,
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coordinated energy and environmental policy, using a carbon tax with
reinvestment, can significantly reduce built environment emissions while reducing
the EU's dependence on Russia; allowing the EU to address security, economic,
and environmental concerns in a synergetic manner.
A. EU Energy History and Policy
The European Coal and Steel community was created under the Treaty of
Paris. Since the Treaty of Paris, Europe has held that energy policy integration is
fundamental to its security and cohesiveness. 6 In 1973, the community would not
only enlarge with three countries joining, but would also be faced with an energy
crisis due to the Arab-Israeli war.7 The EU was heavily dependent on foreign oil
sources, especially from the Middle East, and still remains heavily dependent,
importing over 90% of its oil and 66% of its natural gas.8Against this backdrop of
European cooperation in energy security, I would like to examine Europe's current
challenges with Russia and present my policy solution.
First, previous European energy securities must be considered. Energy
security as a foreign policy issue has long involved issues much more profound
than power generation and raw materials exchange.9 As colonial powers, Europe,
and then the U.S. companies, controlled and owned energy producing areas and
10
This "first" period of
facilities. These firms were named "The Seven Sisters."
energy producer consumer relations has since been replaced with the formation of
OPEC in the 1960s, and the reclaiming of energy assets by energy producing
nations." This shifting dynamic has laid the foundation for energy policy being an
issue of international diplomacy, as energy assets and other natural resources
become symbolic of national power and autonomy.12
Europe (and the rest of the world) is now in a third period (identified by
economic historians that is neither colonial-dominated by resource consumers, nor
nationalistic-dominated by resource producers), an era that began
with the dissolution of the Soviet Union, the spread of liberal values
such as democracy and market economy and the empowerment of
liberal international institutions. The liberalization of the energy sector,
particularly in the EU, entails that energy has increasingly become
5. Raphael Metais, EnsuringEnergy Security in Europe: The EU between a Market-basedand a
GeopoliticalApproach, EU Diplomacy Papers 3/2013 1, 3 (2013),
https://www.coleurope.eu/sites/default/files/uploads/page/edp_3_2013_metais.pdf [hereinafter Metais].
6. See id. at 4-5.
7. The History of the European Union, EUROPEAN UNION, https://europa.eu/europeanunion/about-eu/historyen (last visited Nov. 6, 2016).
8. Energy

Security

Strategy,

EUROPEAN

COMMISSION:

https://ec.europa.eu/energy/en/topics/energy-strategy/energy-security-strategy
2016).
9. See id.
10.
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(last visited Nov.

26,

2013,
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11. See id.
12. See id.
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subject to the logic of free markets. These last years, however,
producing countries have increasingly resorted to political consideration
in the management of energy. 13
EU Energy trends have thus been marked by a post-World War II pattern of
integration and liberalization.' 4 During this period of liberalization, modem day
Russia was still part of the Union of Soviet Socialist Republics ("USSR"), which
might have contributed to asymmetric attitudes between Europe and Russia,
especially with regards to energy policy.' 5 Liberalization implies that firms have
autonomous control over resources, thereby creating a framework by which
governments have less ability to manipulate either the consumption or production
of energy resources for geopolitical purposes.' 6 The EU has been much more
liberal and decentralized regarding their energy policy than Russia, by allowing the
development of national but independent publicly traded companies that pursue
their own economic interests, not solely those of the State." This is partially due
to political economic tradition, but also due to Russia being a sovereign
government, whereas the EU is a collaborative union of many governments.' 8 I
will be discussing a united policy for the EU as a single, empowered policy actor,
and, therefore, will begin with a more detailed historical analysis of the EU's
energy policies, beginning in 1990. Since 1990, the EU and surrounding areas have
sustained an economic growth rate of roughly 2% GDP per capita.' 9 Energy
intensive sectors (industries that require very high energy consumption to sustain
output) have grown at a slower rate than the economy overall, causing the energy
sector to grow at a correspondingly slower rate. 20 Regardless, economic growth
has sustained a clear growth in the aggregate energy needs of the EU. 2 1 This
conclusion is illustrated by the steady rise in imported energy over the past 25
22
years.
The European Commission projects this reliance to increase at an
alarming rate, with the EU importing over 67% of their energy supply by 2030.23
Thus, Europe faces significant structural pressure to obtain energy security via
greater leverage in securing supply abroad, create a strategy to decrease imports
via better production at home, or implement policies that work towards both of
these objectives.24
The modem era of European energy policy can be defined by the EU's
13.
14.
15.
16.

Metais, supranote 5, at 5.
See id at 12-14.
See id at 18.
See id.

17. See NEVEN MIMKA, EMPOWERING DEVELOPMENT DELIVERING RESULTS IN THE DECADE OF
SUSTAINABLE ENERGY FOR ALL, 5-6 (European Commission, ed., 2015).

18. Id. at 5.
19. See EUROPEAN COMM'N DIRECTORATE-GENERAL FOR ENERGY AND TRANSP., EUROPEAN
ENERGY AND TRANSPORT: SCENARIOS ON KEY DRIVERS, 36 (2004).

20.
21.
22.
23.
24.

See id.
Id.
See id. at 26.
See id
See id. at 135.
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commitments to lowering CO 2 emissions, which has been a defining factor in its
modem energy policy approach. 2 5 This commitment has made several EU
countries leaders in producing energy that does not emit carbon, carbon
equivalents, or other environmentally detrimental emissions.2 6 However, this
commitment is also one of the major forces driving Europe to import energy
sources. 27 An integrated approach throughout the EU is crucial to success in
energy security. 28 The EU must either import less energy or demonstrate that it is
capable of importing less energy if it is to achieve energy security while also
strengthening its standing in international policy. Research in energy economics
and foreign policy can be utilized to illustrate that this is the case. 29
1. European Natural Gas Consumption
Collectively, the EU member states are the world's largest energy importer,
importing about 55% of their energy supply. 30 The EU imports approximately
64% of its natural gas in order to reduce its carbon dioxide and greenhouse
emissions. 3 1 These imports are not simply for convenience or price, for only a
handful of European states could cope with a disruption of this supply
economically. 32 The European Commission forecasts that the EU will import over
80% of its natural gas needs by 2030.33 Russia remains one of Europe's most
important natural gas suppliers, accounting for 41% of European gas imports in
2013,34 and with several countries importing over 80% of their Natural Gas from
Russia. With projections of increased natural gas consumption, coupled with the
decline of domestic natural gas production, 36 the EU's dependence on Russia as a
supplier can only be expected to grow unless policy actions reverse this
dependence.
Today, twelve EU member states depend on Gazprom, the state-run Russian

25. See EUROPEAN COMM'N, EUROPEAN ENERGY AND TRANSPORT: SCENARIOS ON KEY DRIVERS
12 (2015) [hereinafter Renewable energyprogress report].
26. Id. "Green", "renewable" or "clean" energy" are common ways of referring generally to
various technologies that can produce energy without significant environmental harm and resource
depletion.
27. Id.
28. See Metais, supra note 5.
29. Id.
30. See EUROPEAN COMM'N, EUROSTAT STATISTICS EXPLAINED 1 (Jul. 2016),
http://ec.europa.eu/eurostat/statisticsexplained/index.php/Energy_production-and imports#FurtheEur
ostatinformation [hereinafter EurostatStatistics Explained].
31. Id.
32. See Chyong & Tcherneva, supranote 2.
33. EUROPEAN COMMISSION, European Energy and Transport: Trends to 2030 - update 2005, at
27 (2006).
34. See EurostatStatistics Explained, supra note 30.
35. See Chyong & Tchemeva, supra note 2 ("[tlhe Central and East European countries still
import a large proportion of their natural gas from Russia: Hungary imports around 89 percent of its
annual consumption from Russia; Poland imports 53 percent (2013); the Czech Republic, 99 percent;
and Slovakia, 95 percent.").
36. See Chyong & Tcherneva, supranote 2.
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natural gas producer, for more than half of their natural gas consumption, and in
some cases, they are entirely dependent.3 7 Europe's glaring dependency has been a
concern for decades, but the current political crisis in Ukraine has accentuated the
urgent need for Europe to diversify its energy sources, particularly in respect to
natural gas.3 8 As I discussed above and will explore further below, Gazprom is an
example of a mechanism through which the state in an energy producing country
obtains greater control of resource production to use as a foreign policy tool.
Gazprom dominates Russia's upstream (the exploration and production of
natural gas) and downstream (marketing and distribution), with over $106 billion
USD in revenue, even when geo political conflict begins to affect the revenue
flow.3 9 This significant influx of cash has given President Putin significant
leverage both domestically and internationally. 40 The State Owned Enterprise
("SOE") is more than willing to participate actively in accordance with Putin's
interests. 4 1 There are many examples of Gazprom using shutdown threats as a
policy tool. 4 2 EU policy in the early 1990's was to help Russia increase exports;43
however, this policy would make the EU more dependent despite its dominance of
Russian gas production.44 Gazprom has not been the most reliable partner for
Europe, as Gazprom has been accused of being nontransparent about its abilities to
sustain exports and commitments to improve infrastructure. 45 Despite these
shortcomings, there is no reason to think Gazprom will stop growing, as it begins
to seize significant development opportunities in Central Asia. 46 As the graphic
below shows, the natural gas consumption of Europe implies that Gazprom and all
Russian natural gas producers represent a vital piece of this discussion.

37. See id.
38. Id.
39. See Gazprom's net profits down sevenfold in '14 on conflict in Ukraine, CHINA POST (Apr.
30,
2015),
http://www.chinapost.com.tw/business/company-focus/2015/04/30/434792/Gazpromsnet.htm.

40. See Quinten Parret, Whither Gazprom? The EU and Russia's gas, LA REUVUE GEOPOLITIC,
(Nov. 1,
2007), http://www.dip loweb.com/Whither-Gazprom-The-EU-and-Russia.html [hereinafter Parret].
4 1. Id.
42. Andrew Monaghan, EU Energy Cooperation, in EU RussIA CENTRE, THE EU-RUSSIA
REVIEW 29

(2006).
43. 1 participated on a European Bank for Reconstruction & Development (EBRD) project to

provide Russia with over $1 billion in funding to expand natural gas exports to the EU to increase
Russia's ability to earn foreign exchange following its economic collapse from 1989 to 1994. The
author, who worked as a financial specialist, modeled gas exports and Russian tax collection to show
the viability of the expansion and worthiness of the loan package to support the Yeltsin government.
44. Monaghan, supranote 42, at 29.

45. See id.
46. See id.
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Figure 1: EU Dependence on Russian Natural Gas 47

The EU's reliance on Gazprom and other Russian exporters is only expected to
increase, as several EU countries try to reduce emissions by shutting down coal
plants and replacing them with natural gas imports. 48 Coal is one of the highest
emitting energy sources per unit of energy, and in several European countries
energy consumption is nearly 30% coal .4 It should be noted that Poland, one of
these coal dependent countries, is creating its own natural gas infrastructure, thus
providing an example of a European power beginning to replace natural gas
imports."o By definition, this can only come with significant investment. Thus, via
Gazprom, the Russian state has retained significant control of its natural resource
base, and via European reliance on natural gas, has retained significant influence
over EU-Russian relations.

47. MICHAEL RATNER ET AL., CONG. RESEARCH. SERV., R42405, EUROPE'S ENERGY SECURITY:
OPTIONS AND CHALLENGES To NATURAL GAS SUPPLY DIVERSIFICATION 10 (2013).
48. See Chyong & Tcherneva, supranote 2 ("In addition to the member states already dependent
on Russian gas, in a few others, coal consumption dominates the energy mix. If European climate
policy is effective in driving these member states to reduce CO2 emissions by diversifying away from
coal consumption, then their exposure to natural gas supply security will grow: gas is likely to be the
next fuel of choice because of its relative competitiveness when compared to other low-carbon energy
sources (renewables, coal with carbon capture and storage, nuclear and so on). This could apply to
Estonia, Poland, Czech Republic, and Bulgaria.")
49. See id.
50. See id.
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2. EU Energy Production
As shown in Figure 2, the EU expects to reduce fuel and gas based production
significantly, due to better climate policy and advancements in clean technology.
Figure 2: European Energy production and consumption, historical and projected
to 203052
Primary Energy Supply

Primary Energy Production

51. See P. CAPROS ET AL., EU ENERGY, TRANSPORT AND GHG EMISSIONS TRENDS TO 2050, at
49 (ed. European Commission 2013) [hereinafter Emissions Trends].

52. See id.
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This commitment to advancement in clean technology is demonstrated by the
projections, as renewable energy sources are the only energy sources projected to
continue to grow. 53 Concerns about Nuclear energy in the wake of Fukushima
have dampened prospects for growth in Nuclear energy production. 54 Increased
security protocols and a united European effort will need to be established if
nuclear energy is going to play a role in Europe's future. 5 The previous figure
shows that traditional sources of (carbon) energy with high levels of emissions are
still a large part of the total energy-mix (supply and demand for energy), so the EU
still must find a way to continue to increase investment rates in clean energy.5 6
Despite major advancements in clean energy, natural gas (both local and imported)
will be crucial to European energy demand without significant shifts in policy.5 7
The EU is a leader in the field of clean energy.5 8 The EU has excelled at
producing clean energy and cutting emissions, producing 39% of the world's clean
energy. 59 While impressive, the growth in this industry is starting to taper out in
Europe, with key countries falling below the global average.6 0 Therefore, the EU
has a strong incentive to consider trade policies that will keep its energy intensive
industries competitive. 6 ' Europe has already begun to attempt to consider these
62
trade policies, but these considerations have been met with fierce opposition.
The EU's ability to raise revenue from carbon energy taxes, in order to pay for its
clean energy programs, is uncertain under current policy.
The European Commission has been transparent in its energy production
projections, under which production that occurs in Europe is expected to slowly
decrease, with production from high emissions sources shrinking more rapidly than
green energy sources.6 3 Reliance on energy imports, including natural gas and oil
imports from Russia will continue to increase as European oil and natural gas
fields face natural production decline. 64 Therefore, while Europe exhibits unique
strengths as an energy producer, there are significant concerns about energy
security that I believe are directly related to its environmental policy resulting in a
complicated foreign policy and relationship with Russia, given Russia's oversized

53. See id.
54. See id. at 11, 18-19.
55. See id. at 11, 18-19, 45.
56. See id. at 49.
57. See id.
58. Id.
59. See BP Statistical Review of World Energy June 2016,
at 39, BP,
bp.com/statisticalreview#BPstats (last visited Dec. 8, 2016) [hereinafter BP].
60. See id. at 5.
61. See Fr~dric Branger & Philippe Quirion, Would border carbon adjustments prevent carbon
leakage and heavy industry competitiveness losses? Insightsfrom a meta-analysis of recent economic

studies, 99 Ecological Economics 10 (2014).
62.

See Scott Barrett, Rethinking Climate Change Governance and its Relationship to the World

Trading System, 20 THE WORLD ECONOMY 1863, 1864 (2011).
63.

See Emissions Trends, supra note 51, at 17.

64. See id.
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importance as a provider of oil and natural gas to the EU.6 5 These concerns are
significant and involve the fundamental structural dynamics of the modem EU.
3. Russian "Energy Diplomacy"
There are significant concerns about infrastructure and cooperation, but the
fact remains that Russia has over twenty times the gas reserves that the EU does.
Geography has forced Europe and Russia to cooperate for the better part of the last
century, dating long before Russia was considered a capitalist democracy.6 ' The
structure of these exports hasn't changed much; one expert notes that "[e]ver since
Soviet times, Russian gas production has been relying on three large gas
condensate fields at Urengoy, Yamburg and Medvezhe, in North-Western
Siberia."68 Whereas the structure of most energy relationships can shift rapidly,
the way natural gas is exported implies a slow evolution in its export stats.69
While the EU continues its heavy investment in clean energy, despite the lackluster
reaction from the rest of the world,70 it faces increased challenges in securing
natural gas, a vital part of its energy mix.n Unlike oil, which is fungible in the
international marketplace and can easily be shipped by tanker from one location to
another, most of the EU's gas imports are by pipeline, making them non-fungible,
because they cannot easily move the pipeline to replace them. 72 Thus, if there is a
problem with the supplier, it is difficult to quickly source natural gas from another
region. Approximately half of all the natural gas that Russia ships to the EU goes
through the Ukraine via pipeline.7n Threatening to terminate or alter gas exports as
a method of coercing various actors, termed the "tap weapon", 74 is a serious issue
for the EU. Russia has twice leveraged its vast natural gas resources as a
diplomatic weapon, shutting off gas to Ukraine amid trade disputes in 2006 and
again in 2009 during the winter months, months where natural gas consumption is
highest due to its use as a heating fuel and storage is declining.
On each

65.

See Chyong & Tcherneva, supra note 2.

66. See Metais, supra note 5, at 7.
67. Kenneth Rapoza, Russia Welcomes Capitalism . .. Again, FORBES (Apr. 18, 2011, 08:24
PM), http://www.forbes.com/sites/kenrapoza/2011/04/18/russia-welcomes-capitalismagain/#318e45ae1318.
68. See Parret,supra note 40, at 6.
69. See id. at 5.
70. See Worldwide Electricity Productionfrom Renewable Energy Sources Online Database,
EUROBSERV'ER,
http://observer.cartajouronline.com/InterfaceStandard/cart@jour.phtml?NOMPROJET=barosig&NO
M_USER=&Langue=Langue2&Login=OK&Pass=OK.
71. Id.
72. See BP, supra note 59, at 28.
73. See Maria Galluci, Europe Unpreparedif Russia Cuts Off Natural Gas Exports to EU this
Summer, Analysts Say, IBT (Jul. 7, 2014, 9:30 PM), http://www.ibtimes.com/europe-unprepared-ifrussia-cuts-natural-gas-exports-eu-summer-analysts-say- 1643986.
74. See Bertil Nygren, Putin's Use of Natural Gas to Reintegrate the CIS Region, 55 PROBLEMS
OF POST COMMuNisM 3, 4 (2008).
75. See Mert Bilgrin, Geopolitics of European natural gas demand: Supplies from Russia,
Caspianand the Middle East, 37 ENERGY POLICY 4482 (2009) [hereinafter Bilgrin].

60

DENV. J. INT'L L. & POL'Y

VOL. 45:1

6
occasion, Europe inevitably suffered the downstream consequences. 7 Rather than
act to become energy independent from Russia, Europe has merely proposed
alternate pipelines to bring the same Russian gas to the EU.n

The relationship between the EU and Russia is not a simple issue for the
Kremlin to deal with either. Russia's exports of natural gas ($73 billion USD) and
oil ($283 billion USD) are a non-trivial asset, making up 68% of Russia's total
export revenues in 2013. The relationship between the EU and Russia is not a
simple issue for the Kremlin to deal with either. Russia's exports of natural gas
($73 billion USD) and oil ($283 billion USD) are a non-trivial asset, making up
68% of Russia's total export revenues in 2013.79 Natural gas imports could
represent a major point of policy leverage if Europe could find alternatives, even if
those alternatives came at a significant cost. Recent occurrences in Crimea serve to
amplify the urgency of moving away from energy dependence on Russia,o which
can only be accomplished by diversifying European energy sources and moving
towards renewable energy. 8 ' The EU has expressed desires for a better integrated
energy investment strategy, and is already a leader in renewable energy. 82 I
believe Europe is poised to make great strides in energy security. Below I expand
upon this relationship in depth.
a. Gas, the USSR, and Reagan
Despite deep tensions dating all the way back to the cold war, geographic
proximity has made Russia a natural energy trading partner with the EU in terms of
exporting natural gas. This set the stage for a complicated energy relationship
between Russia and the EU. The EU and Russia's natural gas based economic
relationship dates back to the early cold war, a significant twenty first century
example being the 1964 "friendship" gas pipeline from the USSR to West
Germany.8 3 A significant amount of the infrastructure still used today to export
gas to the EU from Russia dates back to some of the original pipelines built during
the Soviet era in Russia.84 These pipelines were created back in the early 80s,

76. Id.
77. See Emissions Trends, supra note 51, at 6.
78. See Alexander Metelitsa, Oil and natural gas sales accounted for 68% of Russia's total
ADMINISTRATION,
ENERGY
INFORMATION
2013,
US
revenues
in
export
http://www.eia.gov/todayinenergy/detail.cfm?id=17231.
79. See Alexander Metelitsa, Oil and natural gas sales accountedfor 68% of Russia's total
export revenues
in 2013, U.S. Energy Information Administration (Oct. 3, 2016, 9:30 AM),
http://www.eia.gov/todayinenergy/detail.cfn?id=1 7231.
80. See Chyong & Techerneya, supranote 2; see also Bilgrin, supra note 75.
81. See Chyong & Techerneya, supranote 2.
82. See BP, supra note 59, at 5.
83. See Peter Rutland, Russia as an Energy Superpower, 13 NEW POLITICAL ECONOMY 203, 205
(2008).
84. See Vasily Astrov, Current State and Prospects of the Russian Energy Sector, 363 THE
VIENNA INST. FOR INT'L ECON. STUD.: RESEARCH REPORTS 1, 17 (2010).
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despite protests from the Reagan administration that caused tensions between all 3
actors.85

Natural gas is a more diplomatically complicated good to trade than other
assets, as the transfer infrastructure for this good (pipelines) are stagnant, capital
intensive, and exclusive to the good itself, unlike the transfer infrastructure for
most other goods, which returns to the origin source (ships, planes, and trains)." It
is therefore difficult to replace partners (for both producers and consumers).8 7
Reagan explicitly mentioned the possibility of Soviet "blackmail", using threats to
gas supply as a reason not to build the pipelines as proposed,8 8 similar to the tap

weapon. The EU and Russia both felt the Reagan administration was imposing
national U.S. interests and legal precedents in a territory that did not belong to
them.89 Experts suggested trying to create a true regional consensus at the time,
while the U.S. wanted to pursue a harder line with the then USSR. 90 What
emerged was a solution somewhere in between, as the USSR became a
complicated Russian democracy with the state still playing a large role in the
energy market. 9 1
b. Post-Soviet Russia
Following the collapse of the USSR, and the creation of Russia under
President Yeltsin, Yeltsin proceeded to privatize as much of Russian industry as
possible. 92 This was done by issuing vouchers and distributing them to 144 million
people. By the end of 1994 Russia had managed to transfer ownership of seventy
percent of large and medium-sized companies and ninety percent of small
companies. 94 Gazprom was never privatized, although some shares were sold on
domestic and international markets to place a value on the firm. 95 However, control
of energy supplies never experienced real independence from the state, under and
after Yeltsin, and Gazprom emerged as the state supported giant and foreign policy
tool in the wake of the dissolution of the USSR. 96 Gazprom joined several SOEs
in providing energy infrastructure for cheap or free to struggling parts of the
Russian economy in exchange for tax breaks, causing them to act more like a state

85.

Harold Maier, Interest Balancingand ExtraterritorialJurisdiction,31 AM. J. OF COMP. LAW

579, 580-81 (1983).
86. See Metais, supra note 5, at 6.
87. See id.
88. Maier, supra note 85, at 580.
89. See id. at 579-80.
90. See id
91. See id. 486-86.
92. Economic Reform in the 1990s, in RUSSIA: A COUNTRY STUDY (Glen Curtis, ed., 1996),
http://countrystudies.us/russia/.
93. See id.
94. See id.
95. See id.
96. See Daniel Treisman, After Yeltsin Comes. . . Yeltsin, 117 FOREIGN POL'Y 74, 76, 78-79
(1999-2000).
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institution and less like a private enterprise. 9 7 These chaotic early years helped
Gazprom establish deep ties in the Russian state. 98 This sort of practice is common
in economies based on natural resources: Russia is far from alone in using SOEs to
manage natural resources, as a way of centralizing investments in infrastructure
and controlling energy exports for more effective diplomacy. 99
When the USSR fell, there was a broad attempt to construct a stable
democracy and embrace values that were considered foreign: democracy and
capitalism. 00 This implementation in Russia and in other countries has been a
definitive trend for the modern context of energy and foreign policy. 10 ' Of course,
theory and implementation offer all sorts of difficulties. Countries attempting to
transition to capitalist societies are often plagued with difficulties related to erasing
cultural norms and controlling corruption, a post-soviet Russia was no
exemption.1 0 2 The balancing act between Russian values and a new system of
democracy and capitalism, set to the aforementioned wealth of natural gas, created
the problematic context of the current relationship between Russia and the EU,
which is dissected below.
c. Putin's Russia
Current Russian President Vladimir Putin has initiated a reawakening of a
even imperialist, foreign policy by Russia, beginning with the
of
expansive,
sort
3
This article is
controversial article "Russia at the Turn of the Millennium." 0
often pointed to as the beginning of the post-Yeltsin era in which Russia is cast as
a united and patriotic global force.1 04 In this article, Putin implores Russia to rally
around diverse concepts, from traditional Russian values to making Statism work
within market mechanisms.ios He distances himself from what at the time was
recent Russian history, attacking the practicality of communism in no uncertain
terms.10 6 Regardless, Putin uses this work to set the stage for a much more
aggressive, nationalistic approach to Russian foreign policy.
Putin has continued to pursue a united and powerful Russia. His
presidency has overseen significant economic and social progress in Russia, which
he attributes to his policies. 0 7 However, this growth was actually attained because

97. See id at 78.
98. See id
99.

Metais, supranote 5, at 12.

100. See id. at 5.
101. See id.
102.

See Treisman, supra note 96, at 58.

103. See Vladmir Putin, Russia at the Turn of the Millennium, Nezavisimaia gazeta (Dec. 30,
1999), http://pages.uoregon.edu/kimball/Putin.htm.
104. See id.
105. See id
106. See id
107. See Anders Aslund, Russia's Economic Transformation under Putin, 45 EURASIAN
GEOGRAPHY AND EcoNoMiCS 6, 397-420 (2004).
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of the rapid and sustained increase in the price of oil from 1998 to 2008 and its
rapid recovery following the recession of 2008.08

Figure 3: Russian GDP 1992-2016'09

Rusian Gross domestic product based on purchasing-power-parity (PPP)
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The default on debt followed by a rapid rise in oil prices helped reduce inflation
and allow stability to return to the Russian economy as demonstrated in Figure 4
and Table 1.

108. See id. at 397-99.
109. Figure 3 was created by the author with information from
imf.org (last visited Dec. 28, 2016).
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Figure 4: Russian Government Revenue and Expenditure (Percent of GDP)" 0
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Following the devaluation of 1998 the Russian government moved from deficit to
budget surplus as shown in Table 1.
Table 1: Russia Key Monetary Indicators..

1997

1998

2000

2001

2002

1.4
11.0

5.3
84.5

6.3
36.6

10.0
201

5.0
18.6

4.3
15.1

2230
20

1826
57

2125
62

2734 2428
40
32

10.9

12.4

27,9

34.5

1999

Percent)
GDP growth
Inflation (end of period)
Monetary growth'
Target
Outcome
International reserves
(Billions of U.S. dollars)

17.8

47.8

Sources: Russian authorities; and IMF staff estimates.
'M2from the Central Bank of Russia's "Basic Guidelines of State Integrated Monetary
Policy" for relevant years.

110. See Russia Rebounds, INTERNATIONAL MONETARY FUND, (David Owen & David 0.
Robinson eds.), available at http://www.imf.org/extemal/pubs/nfit/2003/russia/ (last visited Dec. 28,

2016).
111. Id.
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Once President, Putin swiftly started implementing various reforms mentioned in
his controversial article, building on the need for reform highlighted by the 1998
financial crisis and the political inertia toward sweeping reform that had already
been established.' 12 Many of the first and most important reforms were fiscal:
Putin started by making large cuts in government expenditures deemed wasteful." 3
He also instituted highly praised tax reforms, including a flat tax and lower
corporate taxes, which while controversial on a global scale appealed well to the
context of corruption and excessive bureaucracy.11 4 This tax reform included large
taxes on natural resource companies, a move that could be interpreted as a strategy
to weaken the independence to Russian oligarchs, ensuring more de facto political
power stayed in the Kremlin.
The economic and fiscal benefits of Putin's well implemented and
opportunistic reforms has major political effects; major businessmen and corrupt
officials that were well situated before reform lost significant political clout to the
state.
Putin impressively managed to liberalize key sectors while increasing the
power of the state.1 17 However, it must be pointed out that the restructuring of key
monopolies is not complete.'' 8 Putin's reforms, while substantial, seem to place a
focus on keeping the state deeply involved in the management of natural resources,
keeping these resources available as a foreign policy weapon.' 9 This appears to
correspond to Putin's philosophy as expressed in his writings that preceded his
presidency. 2 0
As detailed above, many of Putin's reforms have inarguable positive
effects. Increased solidarity and support for Putin carries with it serious
geopolitical implications, especially for energy security. Putin's history in the
KGB and souring relationships between NATO and Russia at the time of his
inauguration caused the relationship between Russia and the EU to become even
more tense than before. 12 The distrust (or at least suspicion) between Putin and
the EU, as detailed in the following section, was exacerbated by various economic
and even military events.
Russia using its energy wealth to coerce its trading partners is neither
simple nor objectively beneficial for long-term Russian interests, especially those
of the Russian people. The effectiveness of natural resource control as a coercive
force depends on the price of the resource.122 In Russia's case, poor infrastructure
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has limited Europe's faith in the reliability of Russian natural gas exports, as well
as significantly damaging the potential economic benefits of these exports for all
parties involved. 123 Regardless of this and other factors, as detailed below, Russia
has shown itself willing to make the necessary sacrifices to use natural gas as a
coercive policy tool to force Europe to not interfere with Russian interests,
12 4
Once
including political expansion that does not comply with international law.
this fact has been established, the proposed policy for European energy security
will be deeply relevant to the context of European-Russian relations.
II. PUTIN AND IMPLEMENTATIONS OF RUSSIAN ENERGY DIPLOMACY
Vladimir Putin has made incredible strides in uniting Russian interests and
various power players as detailed above. It has been detailed how deeply the
125
Several
administration's strategy of control is based on natural resource control.
important large players in Russian politics have been moved around with the
126
This is indicative
intention of centralizing the management of natural resources.
of how important natural resources are to Putin's governing style. How this relates
to his way of relating with Europe is detailed below.
A. Russian Energy Superpower
Russia's principle upper hand in all negotiations is that the EU is involved
27
in lies within its control of valuable natural resources, principally natural gas.1
Russia is the world's leading natural gas producer, controls the export paths of
many other large producers, and is highly ranked for several other energy
commodities.1 2 8 While other exports may be threatened in diplomatic breakdowns
at some point, this work on European Energy Security will focus on natural gas, as
29
Managing this
it has been historically Russia's diplomatic weapon of choice.
resource has been difficult due to what political scientists and economists call the
"resource curse", wherein managing single commodity can result in high
30
corruption and mismanagement due to the relative value of the exported good.1
Russia has also had to work at managing currency appreciation resulting from its
resource endowment (known to some as "Dutch disease").131
Without observable examples of the aggressive aspects of Putin's
philosophy, it might be argued that the defensive rhetoric of Putin was mostly to
unite Russians and gain votes rather than to demonstrate his real intentions.
Experience and data, however, do not support this interpretation, but show that
Russia is at least willing to try and use its energy endowment to push various
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foreign policy agendas. 13 2 The tap weapon has been relevant since the 1990s, but
has proven a much more serious threat under Putin.' 3 3 While there are other
nations that export gas in the region, pipelines that flow to Europe are almost
always built through Russia, so they do not constitute alternative options in the
case of a gas shutdown. 134 Two examples of Russia's willingness to use this
strategy stand out in recent history: the conflicts and ensuing gas cut offs to
Ukraine in 2006 and 2009.135 These examples highlighted energy security as a
need, something explicitly acknowledged by the European Commission. 136
1. The Ukrainian Gas Crisis in 2006
Putin appointed a former Gazprom executive as ambassador to Ukraine in
2001, highlighting the deeply connected nature of Ukrainian-Russian relations and
natural gas.' 3 7 This could have solidified a very smooth relationship with the
Ukrainian state, if the Ukrainian state had survived the "Orange Revolution" 3
Due to this peaceful government shift, Putin found himself
years later." 8
negotiating with a new government that was more closely aligned with democracy
and the EU. 139 Gazprom made plans to replace subsidized pricing given to
previous governments in favor of "market prices", as well as calling in debts and
accusing Naftogaz, the Ukrainian national natural gas company, of taking gas that
should have ended up in Europe.140 Negotiations over new pricing went sour in
2005.141 Ukraine threatened to take gas destined for Europe, which resulted in a
complex agreement involving Gazprom, Ukrainian Authorities, the EU,
Turkmenistan, and some other central Asian countries.142
The foremost result was much higher gas revenue and a strengthened
bargaining position for Russia.' 43 The compromise was widely criticized by
Ukrainians.' 44 Russia also retained a significant amount of control over the natural
gas transmission.' 45 Ukrainian gas consumption now originated from a diverse set
of sources, much of the exported gas still flowed through Russian territory.146

132.
133.
134.
135.

See Nygren, supranote 74.
See id. at 5.
See id. at 13.
See id. at 5-6.

136. Metais, supra note 5, at 4.
137. Nygren, supra note 74, at 5.

138. See id. at 6.
139. Id. at 6.
140. See Ukraine takes extra Russian gas, BBC NEWS (Jan.

24, 2016,

11:36GMT),

http://news.bbc.co.uk/2/hi/europe/4642684.stm.
141. See Nygren, supra note 74, at 6.

142. Id. at 6.
143.

See SIMON PIRANI ET AL., THE RUSSO-UKRAINIAN

COMPREHENSIVE ASSESSMENT 9 (2009).

144. Nygren, supra note 74, at 6.

145. See id.
146. Id. at 6.

GAS DISPUTE OF JANUARY

2009: A

68

DENV. J. INT'L L. & POL'Y

VOL. 45:1

Exacerbating this effect, Ukraine was not permitted to negotiate with
these new partners directly.1 47 While this dispute arose from a set of basic
economic disputes spurred by political context, the important effects on the EU of
gas shutdowns showed the world that Russia owned a significant policy bargaining
chip that it was willing to use.' 48 While being able to avoid shocks to supply,
various different conflicts and disagreements continued to sprout between Russia
and its gas trading partners.' 49 Against the backdrop of a complex Russian
"victory" in 2006, and uncertainties still plaguing Eastern Europe, the next conflict
began to form.' 5 0

2. Gas Shut Off in 2009
The 2009 Gas shut off occurred over issues similar to the previous
crisis.' 5 '

Prices, taxes, and other financial disputes built upon new factors like

internal conflicts between various politicians and gas producers in Kiev.' 52 Both of
these disputes affected not just Ukraine, but also the EU at large. '5 A key
difference between 2006 and 2009 was that the 2009 dispute was much more
severe, resulting in a total supply shutoff to Ukraine, including gas that was
intended for the EU.1 54 Some countries experienced economic crises, with certain
Balkan states even experiencing what EU officials termed a "humanitarian
emergency[.]"' 5 5 This pulled the EU into the conflict. Ukraine had explicitly
requested European involvement in settling the dispute. 5 6
An extensive agreement on prices and gas delivery was signed at the
tipping point of the global financial crisis in October 2008.'15 However, debt
obligations of Naftogaz detailed in this agreement were not met (according to
Gazprom) and the dispute escalated rapidly. 5 8 After repeated warnings about not
reaching an agreement, Putin oversaw the cutting of gas supplies on January 1,
2009.' As mentioned above, the effects were widespread and powerful, despite
the crises only lasting three weeks.16 0
The agreement that ended the dispute was not completely one sided,
suggesting that despite Russia's advantageous position, Putin either did not believe
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Russia held all the power in negotiations with Ukraine or he felt it necessary to
give Ukraine certain concessions.' 6 ' The deal aims to establish ten years of gas
provision and establishes prices below what Europe pays for gas just for
Ukraine. 162 That said, Putin clearly flexed the foreign clout granted to him from
being in control of Gazprom. 6 3 Gazprom was the only Russia to Ukraine exporter,
and Naftogaz faces large financial burdens under strict repayment terms.164 The
Ukranian President at the time, Viktor Yushchenko, was himself a critic of the
deal, even though he decided to respect it (he had no other choice). 6 5 Because of
the need for natural gas by other countries, particularly for heating (during winter
months) and production of electricity, this gives Russia, and especially Putin,
coercive power through the "tap weapon."
3. Crimea and Energy Policy in the 2014 Land Disputes
By way of the annexation of Crimea and ongoing pursuit of sovereignty
in disputed regions, Russia is not blatantly violating international law, but
exploiting a tension within the post-World War II international order between selfdetermination and acquisition of territory.166 This is not unlike actions taken by
the United States to expand its influence.167 However, the precedent being
exploited may destabilize other parts of the world, and it does constitute a stretch
68
in policy by Russia claiming to protect individual rights by annexing territory.1
Much of the Crimean population, while living under the Ukrainian government, is
Russian speaking and identify ethnically as Russian.169 Crimeans see this identity
as having political significance, voting in March of 2014 to become a Russian
territory and leave Ukrainian rule.1 70
Putin took advantage of this vote, lining military up at the Ukrainian
border and likely supporting pro-Russian paramilitary groups while denying any
direct involvement currently.i'' While defending the referendum, Putin subtly
insisted on his right to defend "Millions of Russians and Russian-speaking
people." 7 2 Russia has stopped gas transmission over financial disputes,'7 so it is
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hard to think that the tap weapon is off the table in this dispute. While certain
arguments can be made in favor of a Russian Crimea, the EU should not be
crippled by energy security needs in attempting to be a force for neutrality and
intemational law in this dispute.
The EU would be unable to stop importing Russian natural gas tomorrow,
unless it arrives at a comprehensive new energy and environmental plan. However,
continued dependence on Russian natural gas leaves the EU exposed to Russia's
tap weapon for its political and economic goals under President Putin.17 4 Given
75
recent events,s
this would be problematic not just for the energy policy of the EU,
but for regional sovereignty. The recent Russian attempts to annex Crimea have
actually contributed to European solidarity at a time when economic crisis has
pushed EU member states apart on various issues.'76 However, it is relevant to
note that public perception in Europe is that the EU has acted weak in the face of
Russian aggression. 177 It has been suggested Putin and his actions might be what
78
the EU needs to unite politically.
Not only were sanctions against Russia imposed following the downing of
Malaysia flight 17 in the ongoing paramilitary conflict in Ukraine, but the EU has
also begun to implement strategies to cut its reliance on Russian energy exports.' 79
This proves that the EU is fully aware of the threat that Russia can pose with the
tap weapon. If there were reason to believe Russia was rather limited in using gas
exports to coerce foreign govemments, the EU's reaction to Crimea would center
on diplomatic relations and military involvement. The inclusion of energy as a
part of the European response to Russian aggression proves that European energy
security is a foreign policy and global security issue, not just an economic one.
4. Altemate Proposed Energy Routes
Despite the fact that, as mentioned above, the EU has publicly called
enhancing energy security a priority, so an economically weakened Eurozone is
objectively on the path to greater, not lesser, dependence on Russia,' 8 1 as I will
show in this and the following sections. Greece has recently reversed its policy and
allowed for more pipeline construction through its territory from Russia, and
Gazprom has claimed to reach a deal with several other European energy
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companies to start exporting more natural gas.' 82 The Greek (and Turkish)
pipelines may double in capacity, according to Gazprom, all while the EU has
stated the need for energy security.' 8 3 Additionally, the EU has even filed an antimonopoly claim against Gazprom.1 84
As a result, the EU has struggled to send a unified message to Russia and
Putin regarding energy dependence, by being involved in alternate gas routes
around Ukraine while also criticizing and imposing sanctions on Russia for
annexing Crimea. 185 This project and similar projects have been sharply criticized
for granting Russia increased influence via more gas exports.1 86 While certain new
projects can improve efficiency, there are no proposed pipeline changes that will
drastically cut European consumption of natural gas, nor give the EU better supply
control. 8 7
The two major pipeline projects that have been proposed,
Balticonnector and Gas Interconnection Poland-Lithuania, aim to diversify sources
and protect security, but neither project clearly demonstrates a way to decrease
Russian imports dramatically. 8 8
III. EU's ENVIRONMENTAL POLICY AND ENERGY CONSUMPTION

Since 1990, the EU and surrounding area has sustained a significant economic
growth rate of roughly 2% GDP per capita.' 89 Energy intensive sectors (industries
that require very high energy consumption to sustain output)' 90 have grown
somewhat slower than the economy over all, causing the overall energy sector to
grow much slower.' 9 ' Regardless, this economic growth has sustained a clear
growth in the energy needs of the EU, illustrated by the steady rise in imported
energy over the past two and a half decades.' 92 The European Commission
projects this reliance to increase at an alarming rate, given reasonable assumptions,
with the EU importing over 67% of their energy supply by 2030. 193 Thus, Europe
faces significant structural pressure to obtain energy security via greater leverage
in securing supply abroad, create a strategy to decrease imports via better
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production at home, or implement policies that work towards both of these
4
objectives.1 9
The EU's commitment to lowering CO 2 emissions has been a major
defining factor in its modem policy approach.1 95 This commitment has made
96
several EU countries leaders in producing green energy,1 but is also one of the
97
A unified approach has
major forces driving Europe to import energy sources.1
already been laid out as crucial to success in energy security for the EU.' 98 The
EU must now either import less energy or at least demonstrate it is capable of
importing less energy if it is to achieve energy security and strengthen its
The EU's current policies (most
bargaining power in international policy.
important of which is the European Union Emissions Trading System, or EUETS)'99 cannot achieve this goal, and stand to exacerbate the problem of reliance
on imported energy.

A. EU-ETS
The "phase one" implementation of the EU-ETS in 2005 was described as
"Phase two"
a "learning-by-doing" pilot program, limited in its scope. 2 00
implementation of the program takes into account policy lessons learned, attracting
more participating nations, and increased the proportion of emissions auctioned off
rather than granted freely. 20 1 Eight years into the program, the EU-ETS has been
successful in establishing a vibrant market for emissions permits, with an
increasing trading volume propped up by involvement from several private market
players. 202 It would certainly be an exaggeration to say that the EU-ETS was not a
political accomplishment, and unlike Kyoto, the EU-ETS represents an active
2 03
international climate policy.
Despite the limited success in the above areas, the EU-ETS has been
tangled by economic deficiencies and plagued by unrealized environmental
goals.20 4 While embraced by environmentalists and climatologists at its inception,
many of the EU-ETS original proponents have lost faith and have even called for
either sweeping reform or scraping of the program. 205 According to UBS
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Investment Research, the EU-ETS has cost $287 billion USD through 2011 and
had almost zero impact on the overall volume of emissions in the EU.206 This was
the result of an over-allocation of allowances, which was further exacerbated by
the 2008 financial crisis, and ultimately led to a collapse in prices on the carbon
market. 207 The third phase of the EU-ETS, running from 2013 to 2020, aims to
reduce greenhouse gases by 20% compared to the EU's 1990 emission levels.2 0 8
This target falls a long way short of what environmentalists suggest to avoid
dangerous climate change.20 9
Excess Provision of Permits
The principal failure of the EU-ETS can be drawn back to the
implementers succumbing to industry pressure and freely allocating too many
permits.210 Even sometime after implementation, the EU-ETS system auctions off
only 40% of the allowances that the policy distributes. 2 1 1 This over-allocation of
emissions permits exceed what was necessary for the industry to adapt to difficult
economic times,212 As in the various stages of program implementation, the yearly
emission limits of the system were set higher than the emissions in previous
periods, even periods before the financial crisis of 2008 which lowered general
emission levels. 213 This did not just ease cost on high emitters, but ruined the plans
of low emitters that wished to sell their allowances; from 2008 - 2014, allowances
prices dropped by over 500%.214
This will leave irreversible damage to the prospects of clean innovation,
as industrial actors in both the energy and finance industry may consider these
allowances a risky asset, due to their price history. The EU also ruined a chance to
attract clean energy capital, including investments and human capital in the form
of "green jobs."2 15 This phenomenon of professionals that have the capacity to
contribute to reduced emissions leaving the EU has been called "green job
leakage", and as a policy brief by the industry group "Carbon Market Watch"
explains,
The European industry is therefore at risk of falling behind in deploying
low-carbon technologies compared to their competitors abroad.
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occurs in Asia,

particularly in India and China. In the steel sector, the European
installations often perform worse than the global average.216
These failures are particularly important in their nature. Since the allocation of
permits has been dependent on market dynamics, the EU-ETS has failed to yield
benefit certainty, one of the main advantages that a Cap and Trade program
boasts.217 According to the UBS report, over allocation could lead to price
increases across the EU as companies fail to sell their permits for their projected
price in the context of price collapses. 2 1 8 The data analysis done by Carbon Market
Watch clearly shows that the European Commission's Market Stability reserve
219
The plan of
(created in 2014) will not be enough to get the EU back on track.
the European commission to "backlog" allowances, slowly reducing the number of
auction allowances over the next few years below the original amount planned, is
only a temporary fix, as the current plan will allow the allowances to return to the
market in several years.22 0
B. The Energy Security Flaws Imbedded in CurrentEU Climate Policy
I have discussed above the issues, both theoretical and observed in
history, with the EU's dependence on natural gas from Russia. Natural gas usage
emits less carbon per unit of energy generated, so any policy that demands lower
emissions, but doesn't build new supply, is intuitively likely to increase this
reliance. 22 1 More in depth research confirms this, and more; the UBS report
concludes that European demand for natural gas will continue to increase under
current conditions, and that this increase in demand is directly related to the EUETS. 222 The demand is projected to increase even further if the EU-ETS fixes its
weakness as a climate policy by ending the over auctioning and granting of
allowances.2 2 3 This increase in demand will almost certainly result in price
increases, with the final price being passed to consumers'. 224 This will incentivize
some natural gas extractors to return to Europe, but most of the increased demand
will be met by increased imports,225 which will increase dependence on Russia and
further dilute the EU's policy leverage. Thus, the EU-ETS is not a system that can
meet its ambitious environmental goals while increasing energy independence. By
its nature, it can only do one or the other.
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Need for Cohesive Energy and Environmental Policy across the EU
The EU is surprisingly dependent on Russia for natural gas used to
heat homes and produce electricity. 22 6
Figure 5: EU Natural Gas Vulnerability by Country2 2 7
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Figure 6: Russian Natural Gas Destination 2 2 8

Share of Russia's natural gas exports by destination, 2012
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The EU's dependence on natural gas is high, as Figure 5 demonstrates.2 2 9 President
Reagan correctly foresaw that dependence on natural gas pipelines and the gas they
would provide would indeed limit Europe's policy options, unless Europeans
would be willing to be left out literally in the cold.230 Certain countries in the EU
would suffer both deeply and immediately in the event of a gas shut off (as
happened in 2009), while some countries have developed the capacity to adjust to
slowdowns (between gas storage and alternative power supplies, including coal). 2 31
This is problematic because Russia could effectively increase divisiveness within
the EU, rendering the entire Union less effective at negotiating on an international
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level. This is a diplomatic reason that the EU needs to lower its natural gas
consumption.
The Treaty of Lisbon states that EU measures "shall not affect a Member
State's right to determine the conditions for exploiting its energy resources, its
choice between different energy sources and the general structure of its energy
supply, without prejudice to Article 192(2) (c)," 232 while Article 194 reads:
1. In the context of the establishment and functioning of the internal
market and with regard for the need to preserve and improve the
environment, Union policy on energy shall aim, in a spirit of solidarity
between Member States, to: (a) ensure the functioning of the energy
market; (b) ensure security of energy supply in the Union; (c) Promote
energy efficiency and energy Saving and the development of new and
renewable forms of energy; and (d) promote the interconnection of
energy networks.233
This creates an inherent tension between state autonomy over energy policy and
grid integration within the union, which could be exploited by Russia due to
uneven economic effects in the event of a gas shut off.
Thus it is prudent, in attempting to stay true to the EU's original
intentions and in making better energy, environmental, and foreign policy, for the
EU to pursue a policy that can be both flexible and unified. Even allies abroad such
as the U.S. have joined the chorus of expert and policy maker voices calling for a
pooling of resources to create a united and cohesive strategy.234 Not only does a
unified strategy increase the bargaining power of the EU (the entire union
threatening to sanction Russian gas would carry significant diplomatic weight chip
with Russia), but the entire EU energy grid becomes more efficient, as a unified
strategy allows companies to deal with the same regulations and standards across
borders and compete on a larger level.2 35 These are just two of many interrelated
236
advantages of an integrated strategy in the EU.
Over 70% of the EU's energy imports are unstable because of unstable
geopolitical situations and profound threats of nationalization, wherein a local
government seizes control of natural resource assets to use as a foreign policy
tool. 237 A lack of a united, integrated European strategy is severely limiting on the
amount of weight states within the EU bring to the bargaining table. 238 Because of
asymmetrical energy needs, economic conditions, and various social factors,

232. Consolidated Version of the Treaty on the Functioning of the European Union art. 194, 2012,
2012/C 326/01 [hereinafter TFEU]; see also The Lisbon Treaty and Sustainable Energy, INFORSEORG,
http://www.inforse.org/europe/eu tablelisbon.htm (last visited Dec. 18, 2016).
233. Id.
234. Matthijs & Kelemen, supranote 177.
235. Rafael Leal-Arcas & Andrew Filis, Conceptualizing EU Energy Security Through an EU
ConstitutionalLaw Perspective, 36 FORDHAM INT. L.J. 1225, 1258 (2013).
236. Id.
237. Metais, supra note 5, at 20.
238. Metais, supra note 5, at 21.
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different countries in the EU have dealt with Russia differently, severely hurting
the EU's overall ability to bargain. 2 3 9 A united policy could reverse that.
2. Potential Alternatives
As established previously, the EU is in need of alternatives to Russian
natural gas, ideally coming from a unified approach as shown in Figure 6.240
Figure 7: EU Electricity Production from All Sources 241
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The EU is a global leader in clean energy and has a diverse set of options in
242
Current alternatives exist, but at
exploring substitutes for Russian natural gas.
2 43
high price points and high risk. Many alternate importers are either very far or in
areas that are politically unstable (much more so than Russia).244 The EU does

239. Metais, supranote 5, at 22.
240. Breakdown of Electricity Generation by Energy Source, THE SHIFT PROJECT DATA PORTAL,
http://www.tsp-data-portal.org/Breakdown-of-Electricity-Generation-by-Energy-Source#tspQvChart.

241. Id.
242. Cassie Werber, The world's biggest polluter is now the global leader in renewable-energy
spending, QUARTZ (Mar. 18, 2016), http://www.tsp-data-portal.org/Breakdown-of-ElectricityGeneration-by-Energy-Source#tspQvChart.
243. Vessela Tehemeva, Chi Kong Chyong, & Louisa Slavkova, Europe's alternatives to Russian
Gas,
EUROPEAN
COUNCIL
ON
FOREIGN
RELATIONS
(Apr.
9,
2015),
http://www.ecfr.eu/article/commentaryeuropes alternatives to russian gas311666.

244. Id.
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have a commission in charge of governing energy partners and making changes,
but this commission would be empowered by more alternatives. 24 5
a. LNG (liquefied natural

gas)

Natural gas that is exported in liquid form, rather than gas form, is known
as liquefied natural gas (LNG).246 LNG is exported by a wide variety of countries
in North America, the Middle East, Australia, and East Africa. 24 7 LNG is more
costly to import though: it must be cooled, packed and shipped, and then revaporized. 248 A large port in the EU, that was costly to build, has essentially gone
unused due to a lack of liquefaction plants. 249 Also worth noting, global demand,
especially in Asia, makes shipping LNG to Europe less profitable, and until prices
rise sufficiently in Europe, be it due to Russian cut-offs or a determination to be
less dependent on Russia, there is little chance LNG will replace Russian natural
gas anytime soon.250 So although LNG is a very viable but expensive option, it
would require significant investments in producing countries to take advantage of
this particular alternative, but the U.S. just might be willing to make those
investments. 25 1 Regardless, the EU has been strongly encouraged to pursue more
LNG consumption. 252 Shale Gas faces similar issues. 253
b. Coal
The EU's pursuit of leaving coal and similarly "dirty" (high emissions)
forms of energy has directly lead to increased reliance on imports in an important
way. 254 Coal ha
has been looked down upon politically in the EU as it is a dirty form
of energy.255 It is also somewhat scarce, with only Poland containing significant
reserves. 256 That said, coal has not completely faded away as a viable source of
energy for some parts of Europe, as Estonia, Poland, Czech Republic, and Bulgaria
all have Coal as a majority source for energy.257 Since Europe has ambitious
climate goals in the long-term, Coal is only going to play a small role in Europe's
energy future, but with the right investments in CCS and similar technologies

245. Id
246. Id
247. Id.
248. Frank Dohmen &Alexander Jung, Cold Turkey: How Germany Could End Russian Gas
Dependency, SPIEGEL ONLINE (May 6, 2014), http://www.spiegel.de/international/business/germanaltematives-to-russian-gas-numerous-but-pricey-a-967682.html.
249. Id
250. Id.
251. Patti Domm, US. exports of LNG mark a turningpoint in the market, CNBC (Feb. 25, 2016),
http://www.cnbc.com/2016/02/25/us-exports-of-liquified-natural-gas-mark-a-tuming-point-in-theenergy-market.html.
252. Chyong & Tcherneva, supra note 2.
253. Dohmen & Jung, supranote 248.
254. See EurostatStatistics Explained, supra note 30.
255. Id.
256. Id
257. Chyong & Teherneva, supra note 2.
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could help bridge a gap between an energy mix oriented toward Russian gas and
one that is far less dependent.
c. Nuclear
Nuclear energy is a controversial subject in Europe due to security
concerns about nuclear energy post-Fukushima, a disaster involving nuclear energy
in Japan.25 8 That said, the EU still produces about 30% of its energy using nuclear
plants.259 Because of this, nuclear is part of EU's energy future plans already, as
260
the EC has detailed out the best countries where nuclear can be expanded.
Russian aggression may be the key variable in convincing Europe to expand its
nuclear capacity and make serious investments, especially because some of the
nations where nuclear is viewed as a potential new alternative are toward the east
side of Europe, near the Russian border. 261
Perhaps the biggest challenge for nuclear advocates in Europe is the fact
262
that two of the largest economies in the entire EU are split on the nuclear issue.
France already produces 75% of its energy from nuclear sources, and may be
expanding. 263 The country is finding ways to recycle nuclear fuel into more energy
and plans to continue exporting this power.264 This is occurring while Germany's
political inertia runs the opposite direction, as generation capacity has angled
sharply downward.2 65 Political support is almost nil, with strong wind and coal
2 66
sectors for power generation and great public fear surrounding nuclear plants.
As recently stated, energy policy will work best when integrated across borders.
That is not to say some per country flexibility to manage idiosyncrasies cannot
exist, but it stands to reason that some of this gap will have to be bridged between
these two major powers if the EU will be approaching energy holistically. At the
very least, low nuclear countries like Germany should show they are willing to
invest in alternatives like nuclear to decrease Russian willingness to use the tap
weapon.
d. Green Energy
267

Because
The EU is a global leader in producing clean or green energy.
as one
energy
to
view
clean
sensible
of the region's ambitious climate goals, it is
258. Emissions Trends, supranote 51, at 11.
259. Id. at 47.
260. Id at 24.
261. Id
262. Nuclear Power in France, WORLD NUCLEAR ASSOCIATION (July 2016), http://www.worldnuclear.org/info/Country-Profiles/Countries-A-F/France/; Nuclear Power in Germany, WORLD
NUCLEAR ASSOCIATION (Oct. 2016), http://www.world-nuclear.org/info/Country-Profiles/Countries-GN/Germany/.
263. Nuclear Power in France,supranote 262.
264. Id.
265. Nuclear Power in Germany, WORLD NUCLEAR ASSOCIATION (Oct. 2016), http://www.worldnuclear.org/info/Country-Profiles/Countries-G-N/Germany/.
266. Id.
267. BP, supra note 59, at 39.
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of the most attractive alternatives to Russian natural gas. If capacity could be
dramatically increased even further, the EU could successfully dilute Russian
influence via the tap weapon, while increasing scale production (and most likely
efficiency) in the clean energy sector. The biggest challenge with most renewable
energy resources is not just cost and capacity, but availability, as the sun and wind
do not tend to shine or blow when power is needed.268 According to the EC, there
are good reasons for caution and optimism in using renewable energy to increase
generation capacity in Europe. 2 69 As an example, if solar power can only be relied
on six hours a day or 25% of a day, then four times the capacity needs to be built to
provide the same level of supply as a carbon fueled or nuclear fueled power
plant. 2 7 0 Additionally, production capacity of renewable power has increased
rapidly, as shown in Figure 7.271
Figure 8: EU Renewables
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A recent EC report concluded that, "[a]lready today, 26% of the EU's power is
generated from renewables. About 10% of the total EU electricity is sourced from
variable renewable electricity (such as wind and solar)."273 Much of the optimism
is in the heating sector using biomass driven methods and other similar
innovations. 274
268.
269.
270.
271.
272.
273.
274.

Id.
Renewable Energy Progress Report, COM (2015) 293 final, at 16 (Jun. 15, 2015).
Id. at 3.
Id. at 8.
Id.
Id. at 3.
Id. at 3.
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IV. CARBON TAX

My proposal is a modified version of the traditional carbon tax. In this
section, before detailing my proposal, I review what a carbon tax is, setting the
stage for its utility in replacing the EU-ETS, before showing how my unique
approach to carbon taxation is an even more viable alternative. The carbon tax is
the most popular alternative to a Cap and Trade scheme. 275 There have been a
multitude of proposals that range in size, scope, and structure, disproving the myth
that the Carbon Tax is an inflexible policy mechanism.276 Carbon taxes (of various
types) have been implemented in parts of Canada, Australia, Chile, Ireland, and
several other countries. 277 The political viability of the Carbon Tax was limited by
the very word "tax" in the general history of the policy, yet as the real costs of any
effective climate policy become clearer, the carbon tax has returned to the forefront
of political discussion. 27 8 This is because the policy has a set of distinct
advantages.
A. What is a Carbon Tax?
The Carbon Tax is a tax that is imposed per some amount of carbon emissions
by some entity (for instance a power plant, company, or vehicle) and often times
per Metric ton of Carbon Dioxide equivalent (MtCO 2e). 27 9 The tax has also been
used to isolate and discourage a particular form of consumption, such as fuel or
particular forms of energy.280 The Carbon Tax is an extremely straightforward
policy, taxing Carbon emissions, wherein economists have even tried to
2
approximate the marginal societal damage of each MtCO e emitted, with the
intention of creating a carbon tax that directly compensates society for
emissions.28
1. Advantages
The primary advantage of the Carbon Tax, especially when contrasted to
282
Cap and Trade, is the price stability or "cost certainty" provided by the tax.
Having a predetermined schedule for exactly how much emissions will cost makes
integration with other policies simpler.2 83 Cost certainty allows businesses to

&

275. Phil Levy, The Carbon Tax/Cap-and-TradeRoyal Rumble, FOREIGN POLICY (May 13, 2009),
http://foreignpolicy.com/2009/05/13/the-carbon-taxcap-and-trade-royal-rumble/.
276. Gilbert E. Metcalf, Designing a Carbon Tax to Reduce U.S. Greenhouse Gas Emissions
2008),
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14375,
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Econ.
Bureau
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http://www.nber.org/papers/wl4375.
277. Where Carbon is Taxed, CARBON TAX CENTER, http://www.carbontax.org/services/wherecarbon-is taxed/.
278. Metcalf, supra note 276, at 3.
279. Id. at 4.
280. Where Carbon is Taxed, supranote 277.
281. Roberta Mann, To Tax or Note To Tax Carbon - Is That The Question?, 24 NAT. RES.
ENV'T 44, 44 (2009).
282. Id.
283. Id. at 45.

2016

ACHIEVING ENERGY INDEPENDENCE FROM RUSSIA

83

better allocate resources, ensuring cost fluctuations do not become a significant
unexpected cost to high emitting firms nor a loss of expected revenue from
allowance sales, as was experienced during the allowance price crashes
experienced by Europe.28 4 Thus the Carbon Tax, a form of "explicit pricing",
inspires market confidence, as the costs and benefits are understood by industries
with significant emissions.2 85 This constancy allows companies, households, and
various other actors to adjust spending and investments to carbon prices, and may
even increase the political viability of maintaining an implemented climate policy
without compromises. 286

Another comparative advantage of a Carbon Tax is the ability to create an
explicit price that attempts to quantify agreed upon negative externalities. 287 While
in a Cap and Trade scheme, allowance prices reflect fluctuating short-term market
realities, these prices may or may not capture the true value of the negative
externalities caused in the long term.288 In fact, if the cost of these negative
externalities does not fluctuate over time, fluctuating allowance prices imply a
miss-pricing of carbon emissions as the price dips under and soars over the
determined societal cost. 2 89

The simple fact that the Carbon Tax is a tax carries with it a certain
advantage of ease in implementation and flexibility, allowing revenue to pass
through and be redirected by an administrative institution that is already in place
and prepared to implement a tax. 290 The tax structure can be adjusted to counteract
regressive or otherwise negative effects of the program before the program is
implemented or even while the program is in effect, more rapidly than in a Cap and
Trade scheme. 291 The Carbon Tax as a policy is not a panacea, as real world
experiences are starting to show.2 92 I explore disadvantages in the following
section.
2. Disadvantages
The majority of carbon tax proposals lack the benefit certainty touted by
the advocates of Cap and Trade schemes. 293 This concern is beyond theoretical. As
an empirical example, researchers examined a relatively early carbon tax policy
implemented in Norway and found that the tax was successful in reducing
284. VINCENT GILLES ET AL., supra note 206, at 17.
285. Climate and Carbon Aligning Prices and Policies, ORGANIZATION FOR ECONOMIC COOPERATION AND DEVELOPMENT 4-5 (Oct. 2013), http://www.oecd-ilibrary.org/environment-and-

sustainable-development/climate-and-carbon_5k3z lhjg6r7-en [hereinafter OECD].
286. Metcalf, supra note 276, at 21.
287. Id.
288. Id at 27.
289. Id.
290. Id. at 24.
291. See generally id
292. Annegrete Bruvoll & Bodil Merethe Larsen, Greenhouse gas emissions in Norway: Do
carbon taxes work? ENERGY POLICY (2004); Fredrik NG Andersson & Peter Karpestam, The
Australian Carbon Tax: A Step in the Right Direction but Not Enough, CARBON MANAGEMENT (2012).
293. See Hahn & Stavins, supranote 217, at S269.
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emissions, but not as much as originally hoped.2 94 There have been similar results
more recently in Australia. 295 The final environmental benefits obtained by a
traditional carbon tax are highly dependent on complex factors, such as elasticity
of demand, external market fluctuations, and adjustment mechanisms available to
firms and households.2 96
Another disadvantage of the Carbon Tax that is commonly mentioned is
the regressive effects, as lower income households spend a greater portion of their
income on goods associated with high emissions, like energy and fuel. 2 97 These
effects are present in cap and trade proposals as well, 298 but are less certain due to
carbon price fluctuations. Any carbon tax proposal that will equitably benefit
society should take regressive effects into account and use tax revenue or other
methods to counteract these effects. 299 Indonesia is just one example that this is a
very effective and implementable aspect of a carbon policy framework.300
3. Modem Variations in Implementation
Necessity has dictated the traditional carbon tax be adjusted to various
social and economic realities. Since there is no carbon tax scheme as multinational
as the EU-ETS, I cover several examples of implemented carbon taxes here. This
is by no means a comprehensive review of the literature, but is a discussion
intended to show how experience has been reflected in the nuances of my policy
proposal. Carbon taxes are rarely fixed, but rather tend to increase marginally over
time at a pre-specified rate, allowing households and companies to slowly adjust to
the rate and corresponding price increases. 30' Rates have also fluctuated and
exemptions been granted and revoked according to the economic and political
climate.302 Reinvestment of the tax revenue is another crucial factor that varies
significantly between schemeS 303
Norway has one of the oldest and highest taxes on carbon emissions, and
can attribute some of its environmental successes to this tax. 304 The Norwegian tax
features "extensive exemptions and differentiation of tax rates" by emissions
source, which is a less than optimal policy driven by political and economic
realities.305 While this scheme represents one of the most aggressive national
climate policies to date, a good analysis of the policy concludes with the
recommendation that countries attempting to implement a similar policy create "a

294.
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297.
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Id at 41.
See Hahn & Stavins, supra note 217, at S269-71.
OECD, supra note 285, at 42.
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more broad based, cost efficient tax, which is uniform for all sources and
greenhouse gases." 306 Australia marks a much less successful example of a carbon
tax. 30 7 After implementation of an aggressive tax in a toxic political climate, the
tax was repealed.30 s It has been argued that the price was not high enough, and
that there was not enough financial support being given to clean energy
technologies. 309
The Canadian province of British Colombia is one of the great carbon tax
success stories.3o
The original plan was politically controversial, but its
implementation was perfectly executed and the policy is still one of the highest and
most successful in the world today. 31 1 The tax is roughly revenue neutral, enabled
by massive cuts that correspond to the tax. 312 This proper reinvestment and
political fortitude to maintain a constant and predictable tax schedule has
contributed greatly to the longevity of the policy. 31 3 It should be noted that the cuts
made are mostly realistic because of the ease of changing the energy supply in
British Colombia as opposed to other parts of the world; British Colombia contains
an abundance of hydroelectric energy. 314 This implies that other countries
implementing a similar plan may need to invest more in alternative forms of.
energy.
V.

THE CARBON

TAx WITH

REINVESTMENT

(CTR)

Europe seems poised to continue to seek out natural gas providers3 1 5 and
continue to work with the EU-ETS as a regional climate strategy. 3 It is my belief
that the EU would be better served by implementing a policy strategy that
maximizes benefit and cost certainty while ensuring greater energy independence.
This strategy would involve adopting a Carbon Tax with Reinvestment (CTR)."
The CTR policy presents the best opportunity for Europe to become less dependent
on Russian energy without crippling its own economy, thereby taking away a
major policy weapon Russia currently holds. If the EU can levy a tax per ton of
emissions of carbon dioxide and channel the revenue to building new infrastructure
for energy production, emissions would dramatically decline while eliminating the
need for Russian natural gas within a period of 6-10 years.3 1 8

306. Id at 23.
307. Where Carbon is Taxed, supra note 277.
308. Id
309. See Andersson & Kerpestam, supra note 292.
310. British Columbia / Canada, CARBON TAX CENTER, http://www.carbontax.org/where-carbonis-taxed/british-columbia/ (last visited Dec. 18, 2016).
311. Id.
312. Id.
313. Id.
314. Id.
315. See Emissions Trends, supranote 51.
316. EU ETS HANDBOOK, supranote 201.
317. Stephen Sewalk, Project Financing an Energy Revolution in the USA, 3 ENGINEERING
PROJECT ORG. J. 141, 142 (2013) [hereinafterProjectFinancingan Energy Revolution in the USA].
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One of the principal questions of any carbon tax, as earlier discussed, is
3 19
The
how the revenue ought to be used by the government collecting the tax.
model under which the CTR reinvests revenue directly addresses energy
independence and carbon emissions at once, rather than attempting to balance the
policy objectives as competing ends. 320 Other practical policy benefits abound: the
revenue is invested in infrastructure, thus creating significant economic stimulus,
and since the tax is straightforward and contains a broad revenue base, modeling
its effects can be done with a much higher degree of certainty than other
policies.32 1
A. Summary of the Design
The Carbon Tax with Reinvestment is a tax that immediately reinvests carbon
tax revenue in clean energy plants, with the intention of rebuilding a country's
energy supply away from emitting sources. 322 The tax is simple, powerful, and
flexible. It can be implemented at a relatively low rate, at roughly $5/MtCO 2 e,
escalating on a predictable, linear basis over time. 32 3 Reinvestment is flexible to
new technology, but the economic data implies that even without significant
technological advancements, such a tax could pay for a complete restructuring of
the energy infrastructure in many different economic circumstances.324
By quickly and efficiently reinvesting revenues, this policy is a strategy
that could create benefit and cost certainty; both the tax and revenue reinvestments
are implemented on a predictable schedule. 325 As discussed above, there is a "pick
your poison" trade off of corresponding disadvantages in the cap and trade and
carbon tax debate. 32 6 Cap and Trade provides benefit certainty via a set cap on
emissions, and the carbon tax provides cost certainty via a set cost per unit of
emissions. As I have presented in the in the sections above, when discussing real
world implementation of each policy, it is abundantly clear that policy intention,
when not coupled with practical economic plans, can be overcome by politicians
thereby invalidating both benefit certainty in cap and trade and cost certainty in the
carbon tax. 32 7 The CTR problematically ensures both cost and benefit certainty by
adhering to a straightforward yet flexible tax and reinvestment schedule that
32
conforms to existing data on energy needs. 8

Reinvestment to Reduce Global Emissions 5 WASH. & LEE J. ENERGY, CLIMATE, & ENV'T 355, 405
(2014) [hereinafter Sewalk].
319. Id. at 390.
320. Id. at 403-04.
321. Id. at 408.
322. Id. at 392-93.
323. Id.
324. Sewalk, supranote 318, at 392-93.
325. Id. at 412.
326. See generally Hahn & Stavins, supranote 217; see Metcalf, supranote 276.
327. See discussion infra Sections 1I-111.
328.

See Sewalk, supra note 318.

2016

ACHIEVING ENERGY INDEPENDENCE FROM RUSSIA

87

B. Why All Consumers are in the Tax Base
The primary reason for the breadth of the tax base in the CTR is to minimize
the negative economic impacts of the policy, while producing enough revenue to
rebuild the required entire energy infrastructure. 32 9 The wider the tax base is, the
more cost effective any carbon tax or cap and trade system will be. 330 That said,
since narrow tax plans cannot isolate particular activities related to emissions and
make them particularly expensive, traditional proposals with a wide base may fail
to reduce emissions. 331 The CTR relies on changing the power supply from "dirty"
power to "clean" power, this substitution rather than dissuasion as the primary
mechanism for changing the relationship between emissions and consumption,
since energy sources with high emissions rates are replaced by sources with low to
no emissions. 3 32 This substitution is "built in" to the policy, rather than relying on
a subjective dynamic.33 3
The principal justification for the wide tax base is a generalized and
systemic interpretation of the "polluter pays" principle. 334 The origins of this
concept in formal documentation can be traced back to Principle 16 of the Rio
Declaration on Environment and Development, stating that the "polluter, should, in
principle, bear the cost of pollution, with due regard to the public interest and
without distorting international trade and investment. "3 A broad interpretation of
this principle allows consumers to be held accountable for their systemic
contributions to pollution.3 36
Upstream taxation is likely to be passed on to consumers regardless of the
policy. 337 Keeping the base broad will have a similar effect on the general
economy but will give upstream producers less incentive to combat the tax
politically and seek exemptions due to the automatically shared burden with
consumers. 33 8 Producers do not have to "pass" the cost to consumers via price
hikes but directly share the tax burden across the production stream. 9 Thus, the
wide tax base is especially effective in the context of this policy.

329. Id. at 391-92.
330. Hahn & Stavins, supranote 217, at S269-71.
331. Id
332. ProjectFinancingan Energy Revolution in the USA, supra note 317 ("substitution rather than
discussion as the primary mechanism for changing the relationship between emissions and
consumption.").
333. Id.
334. Id.
335. U.N. Conference on Environment & Development, Rio Declarationon Environment and
Development, Principle 16, U.N. Doc A/CONF.151/26/Rev.1 (Vol. 1) (Aug. 12, 1992).
336. David Pearce & R. Kerry Turner, Packagingwaste and the polluterpays principle:a taxation
solution, 35 ENvT'L PLAN. & MGMT 5 (1992).
337. See Hahn & Stavins, supra note 217, at S269-71.
338. Sewalk, supra note 318, at 391-92.
339. Id. at391-92.
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C. Revenue Creation and Reinvestment
As enumerated in the original work on this policy proposal, tax revenue is
collected and immediately invested in creating clean energy plants. 34 0 These plants
are an optimized mix of Solar, Wind, Geothermal, and Nuclear. 34 1 In the original
proposal, the tax is implemented at the modest rate of $5 USD per MtCO 2 e and
escalates by $5 per ton each year, a linear form that makes adjustment by
economic actors particularly easy and allows the tax to rise to $50 per ton within
ten years. 342 At reasonable economic growth assumptions and with no assumed
technological progress in the clean energy sector, the tax revenue peaks at 1.84%
of GDP for the EU. 343 The following figures are taken from this proposal and
show the implications for energy production and the economy at large.
Figure 9: Rapidly Declining EU Emissions with a CTR In-Place344
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340. Id. at 393.
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343. The United States was modeled as well, with the tax revenue peaking at 2.49% of GDP.
344. Figure 8 created by author calculates the emissions as clean power plants are built thereby
displacing power plants that emit carbon. Note that the emissions from buildings and utilities/industry
decline rapidly reaching 0 around the year 2035 as fossil fuel plants are displaced by nuclear, solar,
wind and deep geothermal power plants, among others. However, remaining auto, truck, bus and
airplane emissions would require a shift from fossil fuels to batteries, fuel cells and bio-diesel to
continue declining.
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Figure 10: Estimated Revenues from CTR as a percentage of the EU-27 GDP
(2013-2032)345
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While this original proposal uses current data to predict time and cost of building
out a new energy infrastructure, there is no reason the energy portfolio could not
be changed to reflect technological advancements in a particular form of energy or
changing energy needs in a particular context. 34 6
Flexibility in Reinvestment
There is a deep variety of options when it comes to returning carbon tax
revenue equally to all payees, many of which are simply oriented towards
discouraging carbon energy use and encouraging thrifty energy use. 347 The
achievement of revenue neutrality or mitigation of negative effects may become
subjective, and doesn't present any straightforward benefits, i.e. the reduction of
actual emissions proactively. 34 8 The CTR is specifically designed to reinvest in a
format that creates guaranteed benefits directly addressing the sectors (energy and
transportation) that carbon policies are meant to reform. 349 The energy and
transportation sectors offer a specific opportunity, because the rate of negative
outputs (carbon emissions), are subject to technological changes. 350 This means
that reinvestment into various new energy plants can be optimized by energy
generated per unit of emissions, and shifted toward energy sources that become
less emissions intensive over time due to technological change. 351
This is a

345. Revenues are calculated at $5/ton of GHG emissions in year 1, rising by $5/ton each year

until the carbon tax rate reaches $50/ton in year 10. All goods and services, domestic and imported, are
taxed based on emissions intensity. Sewalk, supra note 319, at 393-94.
346. Id. at 383.
347. See Metcalf, supra note 276.

348. Sewalk, supranote 318, at 12.
349. Project Financingan Energy Revolution in the USA, supra note 317, at 15.

350. Id. at 18.
351. Id.
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particular advantage in the context of Europe, where as stated earlier countries
have very different energy sectors.
D. The CTR's Legality Under InternationalTrade Agreements
Another non-trivial issue is the legality of the CTR and similar policies under
the World Trade Organization (WTO) policies. As discussed above, carbon
leakage is an issue that both traditional carbon tax and cap and trade schemes
face.35 2 To deal with carbon leakage, many policymakers have begun to consider a
border tariff dictated by carbon emission rates in the source country.353 This
concept is referred to in the literature as the "border carbon adjustment" (BCA). 35 4
BCAs are a specialized form of the Border Tax Adjustment (BTA), an established

policy norm.

355

The CTR features a BCA that is an easily implemented policy aspect. 356
Since various entities are taxed at a fixed, linearly increasing rate, the BCA is
calculated the same way." 7 To achieve the benefits the CTR touts, this aspect is a
vital part of the policy scheme.35 8 I discuss the overall economic impacts of BCAs
below, but first want to address the legality of such measures under the WTO.
Most BCAs have come under scrutiny for being potential cases of "green
protectionism", which is essentially protectionist trade measures being
masqueraded as climate policy. 359 Environmental and trade groups agree that
green protectionism sets a dangerous precedent and must be avoided.360
Fortunately for the proposal, the BCAs that work best with the CTR have been
extensively assessed for WTO comparability, and do not pose a serious threat of
being challenged in the WTO. 36 ' This is because straightforward domestic policies
can be easily reflected in such a BCA.362

352. See discussion infra Section IV.
353. Emil Dimantchev, To make European climate policy work, we need to put a carbonprice on
imports, ENERGY POST (Mar. 5, 2015), http://www.energypost.eu/make-european-climate-policy-workneed-put-carbon-price-imports/.
354. Fr6ddric Branger & Philippe Quirion, Would border carbon adjustments prevent carbon
leakage and
heavy industry competitiveness losses? Insights from a meta-analysis of recent economic studies 1
(CIRED,
Working Paper No. 52, 2013).
355. Madanmohan Ghosh, et al., Border tax adjustments in the climate policy context: C02 versus
broad based GHG emission targeting, 34 ENERGY ECON. S 154 (2012).
356. Stephen Sewalk, A Carbon Tax with Reinvestment is WTO Compatible, 25 FORDHAM ENvT'L
L. REv. 338, 356 (2014).
357. Id. at 381.
358. Id. at 387.
359. Green Protectionism, 5th WTO Ministerial Conference, Cancrin, WWF Briefing Series,
WORLD

WILDLIFE

FOUNDATION,

https://www.wto.org/english/forums-e/ngo e/wwf greenprotec e.pdf.
360. Id,
361. See Sewalk, A Carbon Tax with Reinvestment is WTO Compatible, supra note 356, at 356-57.
362. Sewalk, supra note 318, at 357.
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E. The CTR Can and Should Replace the EU-ETS Immediately
The EU is stuck between a rock and a hard place, as deep dependence on
Russian natural gas has coincided with a collapsing Cap and Trade scheme. As
extensively detailed above, the CTR is a fantastic policy option for improving the
The EU-ETS is
relationship between the climate and the international economy.
fraught with difficulties, including profit mechanisms I failed to mention and
complicated implementation risks. 364 Below, I go into detail on the benefits of
such a policy to the EU, including novel insights into the ability to create energy
independence for the region and the geopolitical ramifications of that achievement.
A CTR is very straightforward, and rapidly reduces carbon emissions. 365 The
generation of new energy sources shown above allows the EU to gain natural gas
366
As previously discussed, the
independence from Russia within six to ten years.
CTR would provide both the principles of benefit certainty by replacing energy
sources with high production of carbon emissions, and cost certainty through fixed
prices on carbon emissions. 367 This is of special benefit to Europe because of its
booming clean energy sector and lack of current bargaining power with Russia.
While CTR proposals have focused on various countries in the past, modern
geopolitics dictates a special urgency for a. CTR in the EU.368
The Carbon Tax with Reinvestment would directly target all carbon
consumers, or citizens, through a strategy that focuses on the end consumer, by
taxing consumption. 369 All goods and services in Europe, as well as imported
goods and services, would carry a tax based on the carbon intensity of a particular
product.3 70 By holding every person responsible for his or her carbon footprint and
establishing a predetermined price on carbon emissions, this tax would secure the
principle of cost certainty. The EU-ETS, while currently deeply flawed, showed a
political willingness in the EU to accept policies that impose higher costs on
various forms of consumption 37 1 Thus, while a widely applied tax is normally
politically difficult to implement, the CTR will make costs resulting from climate
policy more predictable, thereby becoming perhaps more politically desirable than
the current scenario of costs which rise unpredictably.
In addition, and the most important characteristic of this scheme, the revenue
from taxation would be funneled into building new infrastructure for clean and
inexpensive energy production, thus providing the principle of benefit certainty.
Wind, geothermal, nuclear and solar facilities among others would replace existing
power plant infrastructure, while industry, buildings and homes could replace

363. See discussion infra Section V, A-D.
364.

See VINCENT GILLES ET AL., supranote 206.

365. Sewalk, A Carbon Tax with Reinvestment is WTO Compatible,supra 356, at 379.
366. See id.
367.

ProjectFinancingan Energy Revolution in the USA, supra note 317, at 18.

368. Sewalk, A Carbon Tax with Reinvestment is WTO Compatible, supra note 356, at 356-58..
369. Id.
370. Id. at 378.
371. VINCENT GILLES ET AL., supranote 206, at 17.
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natural gas for heating with clean electric power, thus, further reducing natural gas
dependence.372
As mentioned earlier, the EU is a leader in clean energy
technology and production.3 7 3 The simple projections already completed on the
EU's implementation of a CTR3 74 are thus very conservative, and the powerful
conclusions reached in this paper may actually be understating potential benefits in
the long run.
In this particular proposal, independence from Russian natural gas is
considered an immediate priority. As such, in order to rapidly achieve progress in
terms of independence from Russian natural gas and in efforts to lead the world in
reducing emissions, the tax rate start would be $50 per ton of CO 2-375 Any and all
revenues collected would be funneled into the rapid deployment of various kinds
of clean energy power plants. As earlier stated, the CTR is inherently flexible, and
adjustments to reinvestment strategy could be made as Russia becomes a better
international cooperative force and as the EU's priorities change, since the simple
threat of climate trade policy can effectively change the behavior of national
governments relatively quickly.' 76 These adjustments are far beyond the scope of
this work, which aims to look at the economic and political implications of a
simple proposal.
1. Advantages Over Current Approaches (Cost and Benefit Certainty)
As detailed above, carbon tax proposals are generally considered to lack
"benefit certainty", as no direct restraints are imposed, but carbon is simply made
more expensive to emit. 377 The CTR is a powerful policy tool because it manages
to capture both benefit and cost certainty.s
It can be demonstrated that
reinvestment of tax revenue can be used to build out energy infrastructure to
decrease and almost eliminate carbon emissions resulting from the sector. This
creates the unique advantage of capturing both cost and benefit certainty, which
not only makes the CTR a great environmental policy tool but, as detailed in this
paper, a powerful foreign policy driver.
2. Economic Sustainability and Stimulus
In addition to the simplicity of an overarching carbon tax with no
exceptions, and reinvestment in the future's "green" energy, the CTR boasts
several other advantages. Citizens will reap the economic benefits of cheaper
energy by utilizing energy that runs from new and more efficient infrastructure.
Utility providers will not have to bear the burden of funding new infrastructure, as
this will be financed by the tax itself. Additionally, the investment in new
372.
359.
373.
374.
375.
376.
377.
378.

See e.g., Sewalk, A Carbon Tax with Reinvestment is WTO Compatible, supra note 356, at
BP, supra note 59, at 39.
ProjectFinancingan Energy Revolution in the USA, supranote 317, at 16.
Id. at 16.
See generally Barrett, supranote 62.
See Sewalk, A Carbon Tax with Reinvestment is WTO Compatible, supra note 356, at 376.
See ProjectFinancingan Energy Revolution in the USA, supranote 317.
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infrastructure will actually create new jobs, estimated at over 600,000 jobs for
"

construction and over 2.5 million direct, indirect, and induced jobs for the EU.
The tax could be easily implemented by utilizing preexisting tax administration
and monitoring techniques under the European Commission. 38 0 Lastly, a Border
Tax Adjustment (BTA) could be incorporated within the CTR framework, evening
the playing field between domestic producers who are faced with constraints on
their GHG emissions and foreign competitors who have no such restrictions.
3. Increased Energy Independence - Exploiting a Hidden Point of Leverage
The inescapable fact is that EU reliance on Russia for energy makes
Europe weak. However, this relationship is defined by mutual dependence, thus
presenting an opportunity for European leverage. According to the U.S. Energy
Information Administration, trade in oil and natural gas earns Russia 70% of its
$515 billion USD in annual export revenue and accounts for 52% of the federal
budget. 3 8 Underlining mutual dependence, according to Gazprom, about threefourths of natural gas exports in 2013 went to Western Europe. 382 Thus, while
cutting back on Russian natural gas would seriously increase European autonomy
and augment its ability to execute more meaningful sanctions, dependence could
seriously threaten the menace of a Russian natural gas power. Elaborated in
President Putin's thesis as vital to the nation's economic development, this natural
resource power would be diminished as Russia would have no other viable export
market.11
Initially, the EU should increase U.S. coal imports, as the U.S. has the
capacity to rapidly increase coal exports to the EU and would serve as a reliable
resource. 384
This would immediately impact Russian natural gas exports,
consequently undermining Putin's ability to wield natural gas as a diplomatic
weapon. With the tax in place and all revenues being deployed to build new
alternative and nuclear power facilities, the EU could become independent from
Russia with regards to natural gas within six years (2021) as shown in the figure
below.

379.

Project Financingan Energy Revolution in the USA, supra note 317, at 21.

380. Id. at 14.
381.

Dennis Silverman, US EJA Data on Russian Natural Gas and Oil, SOUTHERN CALIFORNIA

ENERGY (Mar. 8, 2014), http://sites.uci.edu/energyobserver/2014/03/08/us-eia-data-on-russian-naturalgas-and-oil/.
382. Zuzanna Nowak, Jakub Godzimirski, & Jaroslaw Cwiek-Karpowicz, Russia's Grand Gas
Strategy the power to dominate Europe?, ENERGY POST,
(Mar.
25,
2015),
http://www.energypost.eu/russias-grand-gas-strategy-power-dominate-europe/.

383. Id.
384. See Project Financingan Energy Revolution in the USA, supra note 317.
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Figure 11: EU Natural Gas and Coal Usage and Russian Imports under CTR385
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With the CTR in place, the EU would experience a rapid and sharp decline in
emissions and resulting decline in energy imports. By 2021 the EU could be

independent of Russian natural gas leaving President Putin an unenviable situation
to negotiate with the Chinese to sell natural gas. This policy could very well force
Russia to limit its military modernization and focus its energies on modernizing
and diversifying the Russian economy.
4. Flexibility
One of the key strengths of this policy is the fact that there is stable
revenue creation to reinvest in energy sources. While more programmatic policy
approaches may be difficult to adjust to changing realities (like the EU-ETS

385. The author, using the model he developed for his dissertation, modeled the EU-27 adopting
the CTR and temporarily increasing coal imports from the U.S.. The result is that coal consumption
increases by 10% for a period of approximately 7 years, while clean energy infrastructure is built in the

EU. The result is an initial and then continuous decline in Russian gas imports until the early 2020's
when Russian gas imports stop.
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program) this policy has no predetermined rules for the massive amounts of tax
revenue created. To ensure energy and environmental security the EU should
adopt the CTR while temporarily increasing coal imports from the U.S., a reliable
supplier.' 86 Thereby undermining Putin's ability to use natural gas as a weapon.
That said, the EU could adjust reinvestments of tax revenue according to Russia's
actions to achieve various goals.
Once this policy is adopted there would be a rapid, sustained decline in
emissions with a corresponding increase in energy security and independence.
Naturally, environmentalists may sharply oppose increased coal consumption, even
when temporary.
Regardless, coal plants mark the fastest way to become
independent of Russian natural gas. Thus this piece of the proposal can be viewed
as a potential policy "stick" that can be held as an option contingent upon Russia's
actions. Perhaps of greater importance, it would only be temporary and require the
refurbishment of existing plants not the construction of new ones. And the result
of this policy would still see EU emissions collapse as well as Russian natural gas
imports collapse. If the EU stops importing Russian natural gas within seven years
and China is not so inclined to import, Russia would be faced with the fact that it
needs to reform its economy rather than continue to rely on energy exports.
VI. CONCLUSION

As this paper concludes, Russia has again proven their unreliability as an
The EU needs to establish
exporter and their willingness to use the tap weapon.
that it can create alternatives to Russian natural gas. It is likely that Russia would
be compelled to establish security of exports if the tap weapon could be rendered
ineffective by alternate options. The CTR creates serious reinvestment prospects,
and if Russia did somehow show a commitment not to use the tap weapon, the
revenue from the CTR could be reinvested in much needed Russian natural gas
infrastructure. Thus, this policy, while providing important benefits to Europe, is
something that could benefit the entire region.
The EU's current climate mitigation strategy hobbles the EU from
pursuing an independent foreign policy, specifically in respect to implementing a
meaningful response to Russia's brazen actions in Ukraine. 38 8
Particularly
alarming is that this reliance is projected to increase,3 8 9 emphasizing the urgency of
a new policy. By adopting a new energy and climate strategy, the EU could
rapidly achieve energy independence from Russia (six years), no longer need coal
or natural gas within twenty years and reduce its emissions upwards of 70% in
those same twenty years.
Furthermore, this would deprive Russia of its
386.
387.

See Project Financingan Energy Revolution in the USA, supranote 317.
Nataliya Vasilyeva, Russia halts gas supply to Ukraine amidpricing dispute,

(Jul. 1, 2015), http://www.pennenergy.com/articles/pennenergy/2015/06/russiahalts-gas-supply-to-ukraine-amidpricingdispute.html?cmpid=EnDailyPetroJuly22015&eid=288685009&bid=1 I10822&cmpid=EnlWee
klyPetroJuly32015.
388. Id.
389. Chyong & Tcherneva, supra note 2.
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geopolitical energy weapon, postpone the impact of a carbon tax as it is project
financed, and would stimulate the EU economy significantly by creating a large
influx of jobs thereby reducing the unemployment from 11.9% to under 10%.390

390.

See ProjectFinancing an Energy Revolution in the USA, supra note 317.

WTO TRADE AND ENVIRONMENT STANDARD RENDERING CHINARARE EARTHS GATT ARTICLE XX EXEMPTIONS IMPOSSIBLE AND
OTHER INTERNATIONAL LAWS INCOMPATIBLE
FENGPING GAO

I.

INTRODUCTION

This article critically reviews China - Measures Related to the Exportation
of Rare Earths, Tungsten and Molybdenum (the China-Rare Earths' case), from
the perspective of the Article XX (b) and (g) of The General Agreement on Tariffs
and Trade (GATT).2 The purposes of this article include: 1) to reveal, regarding
the World Trade Organization ("WTO") trade and environment, that the ChinaRare Earths case could have been decided through an alternative legal basis, and
2) to evaluate the international scholars who thought that the Panel's isolated
textual approach was wrong and the theoretical judgment of the case was not
sound.
An empirical study at both the macroeconomic level and the
microeconomic level demonstrates the comprehensive policy in dispute actually
has been working "as a whole" since the early 2000s. Also, this research shows
that the China-Rare Earths case ruling has caused a devastating consequence on
the whole rare earth industry.
Part I of this article provides background on the rare earth industry and its
trade, while Part II briefly summarizes the principle substantive issues of the
China-RareEarths case. Part III reviews GATT Article XX (b) and (g). Part IV
analyzes the rules of GATT Article XX (b) and (g) as applied to the China-Rare

*Fengping Gao, M.A./J.D. and L.L.M. Fengping is a professor of law in China. He teaches Chinese
Company Law, Investment Laws, and International Direct Investment and Trade at the Inner Mongolia
University of Science and Tech. He also serves as international legal consultant in Beijing and Denver.
He visited and studied at the Sturm College of Law from the Sept of 2014 to the end of 2015. First of
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and advice throughout the drafting process. Prof. Wiersema's time, input, and intellectual contributions
are indispensable to the formation of this article. Thank you to the Sturm College of Law for permitting
me to join the International Business Transaction program and various legal research programs. Thank
you to Prof. Phoenix Cai, Prof. K.K. DuVivier, and Prof. Federico Cheever who are always in my
memory for the kindness and scholastic support. Thanks to the law school library research adjunct
professor Peter Kersten and research adjunct professor Katrina Condra for lending their expertise. The
University Chuangxin Fund and the Economics and Management School also facilitated the research on
the World's No.1 rare earths producer. The last line is reserved for the DJILP editor Emily Boehme,
Jeremy S. Goldstein and others. Thank you for making this article available to the intellectual world.
1. Appellate Body Report, China-Measures Related to the Exportation of Rare Earths,
Tungsten and Molybdenum, WTO Does. WT/DS431/AB/R, WT/DS432/AB/R, WT/DS433/AB/R (July
8, 2014) [hereinafter China-Rare EarthsCase].
2. General Agreement on Tariffs and Trade 1994, 1867 U.N.T.S. 187 [hereinafter GATT].
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Earths case and finds that this case is extraordinary. First of all, it is arguable that
China might deserve a different application of law.3 In light of the fundamental
importance of the flexibilities provided in GATT Article XX, China invoked both
Article XX (b) and (g), respectively, for protection of human, animals and plants
life and conservation of exhaustible natural resources.4 The Panel decided the
environmental issue under Article XX (g); however, Article XX (b) policy issues
were not decided under Article XX (b) law, but on a different basis.5 Scholars
emphasize that the policy space governments enjoy to pursue legitimate objectives
under GATT Article XX (g) is more likely to be considered "disguised trade
restrictions" to pursue regulatory objectives and then tips the balance towards their
obligations under the GATT, while issues under Article XX (b) regarding
protection of human, animals and plants life require a lower standard of "burden of
persuasion." 6 Secondly, the standard of the Article XX (g) has become next to
impossible to qualify domestically legitimate environmental policy for the
specified exemption, although there could be a theoretical chance. Part V
reiterates that this extreme standard contradicts the Preamble of the WTO, the
Marrakesh Agreement, and the purpose of the GATT Article XX. Moreover, as
illustrated in the China-RareEarths case, McRae's summarization of the WTO as
a market access agency is apt.' The WTO's continuing reliance on the working
principles of trade and environment in order to make its rulings is outdated and
inconsistent with human rights and the international community environmental
efforts for better living conditions.8 Part VI follows the study in the transitional
economy on both China's "continuing" reform policy and the case study on the
China Northern Rare Earths, the world's number one rare earths producer. 9 The
findings echo the scholar's view that the objectives of industry reorganization,
resource conservation, and environmental protection are integrated. Part VII
presents empirical follow-up research that has found the disastrous consequence is

3. The Panel decided the case based on China's Accession Protocol rather than on GATT art.
XX (b). Panel Report, China- Measures Related to the Exportation of Rare Earths, Tungsten, and
Molybdenum, 1 7.3.2.1.7, WT/DS431/R, WT/DS432/R, WT/DS433/R (Mar. 26, 2014) [hereinafter
China-RareEarthsPanel Report].
4. GATT, supra note 2, art. XX (b), (g).
5. China-RareEarthsPanelReport, supra note 3, ¶ 7.6.2.3.
6. Henrik Horn & Petros C. Mavroidis, Environment, Trade, and the WTO Constraint: Bop Till
You Drop?, 62 REVUE HELLlNIQUE DE DROIT INT'L 1 (2009).
7. Robert W. Staiger, Report on the International Trade Regime Jbr the International Task
(2004),
Goods
Public
Global
on
Force
http://www.dartmouth.edu/-rstaiger/global.public.goods.paper.020504.pdf.
8. In accordance with "Environment Poverty Law", environment protection is related to human
rights, inter alia, the living condition. This issue will be discussed in detail in Part V.3 of this article.
See infra Part V, Sect. 3.
9. See WAYNE M. MORRISON & RACHEL TANG, CONG. RESEARCH SERV., CRS R42510,
CHINA'S RARE EARTH INDUSTRY AND EXPORT REGIME: ECONOMIC AND TRADE IMPLICATIONS FOR THE
UNITED STATES 9 (2012). Baotou Steel Rare Earth Hi-Tech Co., is the largest producer in China. See

Stock Profile China Northern Rare Earth Group High-Tech Co Ltd, REUTERS,
http://www.reuters.com/finance/stocks/companyProfile?symbol=6001 11.SS (last visited Jul.18, 2016).
Baotou Steel Rare Earth Hi-Tech Co. was renamed as China Northern Rare Earth Hi-Tech Co.
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directly related to the application of the Panel's recommendations. Lastly, the
article restates that the standard of the law in the China-RareEarths case should be
updated and the Panel's discretion on the approach shall be confined.
II. THE BACKGROUND OF THE RARE EARTHS INDUSTRY
Rare earths are a set of fifteen chemical elements in the periodic table.' 0
Actually, they are not rare but relatively abundant in the Earth's crust." However,
it is rare to find them in quantities significant enough to support economic mineral
development.
Rare earths have both market value and national security
implications. 13
On the one hand, rare earths are important.14 Rare earth precious metals are
important to a variety of United States commercial industries. Rare earth products
relate to our daily life. Rare earth metals are used to produce your iPhone and
laptop.' 5 Rare earths make up a key part of your hybrid and conventional
automobiles.' 6 They make your house lighting work in a more energy-efficient
manner. 1 Rare earths are also used in the oil and gas industry, advanced
electronics, chemicals, medical equipment, "as well as [in the] U.S. defense
industries that produce various weapon systems."' 8 For instance, high purity
beryllium, one rare earth metal, possesses "unique properties that make it
indispensable in many of today's critical U.S. defense systems, including sensors,
missiles and satellites, avionics, and nuclear weapons."' 9 The exhibit below
illustrates the broad application of rare earths elements.

10. China-Rare Earths Panel Report, supra note 3, 1 2.3.
11. Hobart
King,
REE
- Rare Earth
Elements

and

their

http://geology.com/articles/rare-earth-elements/ (last visited Jul. 12, 2016).
12. Rare
Earth
Elements,
RARE
ELEMENT
(last
http://www.rareelementresources.com/rare-earth-elements#.VxVfjmOMBmA
2016).

Uses,

GEOLOGY,
RESOURCES,

visited

Apr.12,

13. MORRISON & TANG, supra note 9, at 33.
14. See U.S. DEP'T OF THE INTERIOR & U.S GEOLOGICAL SURVEY, MINERAL COMMODITY

SUMMARIES 2015, 128-29 (2015), http://minerals.usgs.gov/minerals/pubs/mcs/2015/mcs2015.pdf.
15. Renee Cho, Rare Earth Metals: Will We Have Enough?, STATE OF THE PLANET (Sept. 12,
2012), http://blogs.ei.columbia.edu/2012/09/19/rare-earth-metals-will-we-have-enough/.

16. Id.
17. Applications,
RARE
EARTH
TECHNOLOGY
ALLIANCE,
http://www.rareearthtechalliance.com/Applications (last visited Oct. 9 2016).
18. MORRISON & TANG, supra note 9, at Summary.
19. VALERIE BAILEY GRASSO, CONG. RESEARCH SERV., R41744, RARE EARTH ELEMENTS IN
NATIONAL DEFENSE: BACKGROUND, OVERSIGHT ISSUES, AND OPTIONS FOR CONGRESS 21 (2013).
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Exhibit 1: The Many Uses ofRare Earths20 Source: CongressionalResearch
Service
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As illustrated by Congressional Research Service exhibit above, the United
States Congress attempted to pass The National Strategic and Critical Minerals
Production Act of 2013.21 This makes it clear that some rare earth elements are
both strategic and critical to the United States' economic and national security and
manufacturing competitiveness.
22

On the other hand, the mining and production of rare earths is hazardous,
and some countries like the United States and Australia have stopped domestic

20. MORRISON & TANG, supranote 9, at 4.
21. National Strategic and Critical Minerals Production Act of 2013 (H.R. 761), HOUSE
COMMITTEE ON NATURAL RESOURCES, http://naturalresources.house.gov/legislation/hr761/ (last visited

Oct. 9, 2016).
22. Tim Maughan, The Dystopian Lake Filled by the World's Tech Lust, BBC: FUTURE (Apr. 2,
2015), http://www.bbc.com/future/story/20150402-the-worst-place-on-earth.
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production. 23 The production starts with mining crude ore, which in turn is milled
into fine powder. 2 4 "In order to separate the valuable rare earth metals from the
rest of the ore, this powder is floated on water to which chemicals are added."2 5
"Flotation creates large waste streams, . . . which lead to large ponds called
'impoundment areas."' 26 According to the Institute for the Analysis of Global
Security (IAGS), "China produced over 130,000 metric tons of rare earth elements
in 2008."27 Rare earth production yields 1.2 billion to 1.6 billion cubic meters of
waste gases per year, and 9.8 million cubic meters of hazardous waste water.2 8
"These tailings contain toxic substances including radioactive uranium and
thorium, fluorides, sulphites, acids, and heavy metals, and constitute a major
environmental health risk." 2 9 "Rare earth element ores tend to contain a range of
different metals in their structure, including aluminum, arsenic, barium, beryllium,
cadmium, cobalt, copper, lead, manganese, and zinc." 3 0 Further, "some reagents or
heavy metals, such as cyanide and mercury, are valuable for use." 1 All three
environmental mediums the air, the water, and the soil, are so damaged.32
China learned both the environmental harms caused by the industry and the
importance of the resource.3 3 In order to begin campaigning to "rationally utili[ze]
[the] rare earth resource," China started regulating the rare earths industry in the
2000s, including through the use of trade controls. 34 Japan, the European Union,
and the United States, which were the complainants, contended that the regulations
were against the trade rules and brought China's trade regulatory measures to the
WTO in 2012.3s Subsequently, the Dispute Settlement Body established the
China-RareEarths case.3 6
A. Facts of the China-RareEarths Case
The environmental burden is critical to the rare earth industry and this case.

23. Bill Krist & Samuel Benka, Rare Earths: An Important Wake Up Call, AMERICA'S TRADE
POLICY
(Sept.
24,
2013),
http://americastradepolicy.com/rare-earths-an-important-wake-upcall/#.VsM5-grl2w [hereinafter America's Trade Policy].
24. China-Rare Earths PanelReport, supra note 3, 117.151.

25. Id.
26. Id.
27.

Environmental Costs ofRefineries, MIT: MISSION 2016 STRATEGIC MINERAL MANAGEMENT,

http://web.mit.edu/ 2.000/www/m2016/finalwebsite/problems/refining.html (last visited Jul. 12, 2016).
28. Id.
29.
30.

China-RareEarthsPanel Report, supra note 3, 117.151.
Environmental Costs ofRefineries, supra note 27.

31. Id.
32. Id.
33.
CHINA'S

THE STATE COUNCIL OF THE PEOPLE'S REPUBLIC OF CHINA, SITUATION AND POLICIES OF
RARE

EARTH

INDUSTRY

(2010)

[hereinafter

STATE

COUNCIL

WHITE

PAPER],

http://english.gov.cn/archive/whitepaper/2014/08/23/content_281474983043156.htm.
34. Id. at pt. 1, 111.
35. Obama Announces WTO Case Against China Over Rare Earths, CNN (Mar. 13, 2012),
http://edition.cnn.com/2012/03/13/world/asia/china-rare-earths-case/.
36. China-Rare Earths Case, supra note 1.
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The hazard
The black market and stockpiling made the issue controversial.
transfer from rich countries to developing countries could be a critical issue to be
considered by the WTO Panel.
1. Traditional Leading Rare Earths Producers Stopped Market Contribution
Australia 39 and the United States40 were the main producers of rare earths.
According to the Australian Government research report on rare earth deposits, 4 1
Australia produced 18,735 tons in 1985.42 From the mid-1960s through the 1980s,
the United States' Molycorp's Mountain Pass mine was "world's dominant source
of rare earth oxides"; however, both nearly stopped rare earths production in
2000s.43
China, the respondent in the China-Rare Earths case, is the only state that
increased its annual production about ten times from 16,500 tons to 135,000
tones."According to the China Rare Earths White Paper, China claimed it is not
proportional or sustainable that it provides more than 90% of market supplies with
its total 23% deposit of the world, even if the data might be different than that
supplied by complainant.4 5 However, it is also true that there are many other
international rare earth mines according to various government research reports. 46
Exhibit 2
Companies

Nation

Molycorp's Mountain Pass Deposit

The U.S.

37. Saurav Jha, China's Rare Earths Advantage, THE DIPLOMAT (April 29, 2014),
http://thediplomat.com/2014/04/chinas-rare-earths-advantage/.
38. See generally JENNIFER CLAPP, TOXIC TRANSFER, THE TRANSFER OF HAZARDOUS WASTES
FROM RICH TO POOR COUNTRIES (1" ed. 2001).

39. Dean M. Hoatson et al., The major rare-earth-element deposits of Australia: geological
setting,

exploration,

and

resources,

GEOSCIENCE

AUSTRALIA

V

(2011),

http://www.ga.gov.au/corporatedata/71820/CompleteReport.pdf.
40. GRASSO, supra note 19, at 16.
41. Hoatson et al., supra note 39.
42. Id.
43. America's Trade Policy, supra note 23.
SURVEY
(2004),
Earths,
U.S.
GEOLOGICAL
44. James
B.
Hedrick,
Rare
http://minerals.usgs.gov/minerals/pubs/commodity/rareearths/740494.pdf (at table 8, it shows China
produced 16,500 in 1990); see also U.S GEOLOGICAL SURVEY, MINERAL COMMODITY SUMMARIES

2011, at 19, http://minerals.usgs.gov/minerals/pubs/mcs/2011/mcs2011.pdf (China mined 140,000 tons
in 2009).
45.

THE STATE COUNCIL, THE PEOPLE'S REPUBLIC OF CHINA, CHINA RARE EARTHS WHITE

PAPER 2 (2011) http://www.scio.gov.cn/zfbps/gqbps/Document/1435492/1435492_1.htm (last visited
Dec.10, 2015).
46. Michael Mazza et al., Ensuring Japan's Critical Resource Security: Case Study in Rare
Earths Elements and natural Gas Supplies, AMERICAN ENTERPRISE INSTITUTE 1, 4-10 (2013),

http://www.aei.org/wp-content/uploads/2013/07/-ensuring-japans-critical-resource-security-casestudies-in-rare-earth-element-and-natural-gas-supplies_ 80131600240.pdf.
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The U.S.

Great Western Minerals Group(GWMG)
Canada
[Heavy Rare Earths Deposits]
Avalon Rare Metals

Canada
[Heavy Rare Earths Deposits]

The Lynas Corp.

Australia

[light rare earths]
Nolans Bore.

Australia

Dubbo Zirconia.

Australia

Steenkampskraal (SKK)

S. Africa

Rare Earth Extraction Co. Ltd. of Stellenbosch

S. Africa

Eastern Coast

Brazil

Domng Pao

Vietnam
-

Kazakhstan National Mining Co.
Kazatomprom

Kazakhstan

But not limited to the above

Top 7 RE CorpS 47
Source: CRS R41347

Bottom last 5 RE Corps48
Source: Ensuring Japan's Critical Resource
Security: Case Study in Rare Earth Elements and
naturalGas Supplies

China became the dominant seller of rare earths, and produced 97.3% of the
output of rare earths for the international community because of "preferential
policies by the Chinese government and "lax environmental standards." 49 This lax
environmental standard quickly enabled China to become a dominant, low-cost
producer of rare earths by the late 1990s.5 0 China realized that the situation was

47. MARC HUMPHRIES, CONG. RESEARCH SERV., R41347, RARE EARTH ELEMENTS: THE GLOBAL
SUPPLY CHAIN 12, 19 (2013).
48. See Mazza et al., supranote 46.
49. MORRISON & TANG, supra note 9, at 1.
50. Id.
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not sustainable. 5

2. Stockpiling Smuggling Goods Holding "the Fate" of Global Producers
Rare earths smuggling has been a serious issue in China for decades. 52 The
respondent in China-Rare Earths case raised that measures in dispute served to
The rare earths smuggling related to the
crack down on smuggling. 53
"governmentally-promoted foreign stockpiling" issue was raised in the case.54
Business Insider
Smuggling hurts international rare earths producers.
reported that "the fate of debt-ridden U.S. rare earth miner Molycorp rests on
China's efforts to crack down on networks that smuggled as much as 40,000 tons
of the vital technology metals out of the country last year, driving down global
This also implies that smuggled rare earths from China, represent a
prices."5
significant share of the global rare earths market.56
According to both China Business News, about 20,000 tons of rare earths
were smuggled from China in 2008, which was estimated to have accounted for
one third of the total volume of rare earths leaving China that year. This smuggling
is often the main reason behind the discrepancies between the official statistics and
the actual data of rare earth production and exports in China.
However, the rare earth deposits are often scattered under farmers' assigned
land, and rare earths are highly precious in value.58 It is not necessary to hold a
license for "illegal extraction."59 There is no trespass, which could be used against
those farmers. As the state news agency reported, it was hard to control stealings6
because a farmer might seldom be accused of such a wrongdoing for digging soil
from his or her own land.6 1
Japan, a complainant in China -Rare Earths case, imports more than 80% of
China's rare earths exports annually. 62 As reported for both concerns of the

51.
52.
53.

See Mazza et al., supra note 46.
MORRISON & TANG, supra note 9, at 11.
China-Rare Earths Panel Report, supra note 3, 117.412.

54. Id.

1|7.431.

55. David Stanway, The Fate of Global Rare Earth Miners Rests on a China Smuggling
Crackdown, REUTERS (Jul. 8, 2015), http://www.businessinsider.com/r-fate-of-global-rare-earth-

miners-rests-on-china-smuggling-crackdown-2015-7.
56.

See generally MORRISON & TANG, supra note 9, at 15.

57. Id. at 11.
METALPRICES.COM,
Terbium,
58. See
generally,
https://www.metalprices.com/metal/terbium/terbium-metal-ex-china (Last visited Nov. 5, 2016); see
generally, Chris Lo, The False Monopoly, China and the Rare Earths Trade, MININGTECHNOLOGY.COM (Aug. 20, 2016), http://www.mining-technology.com/features/featurethe-false-

monopoly-china-and-the-rare-earths-trade-4646712/ (last visited Dec. 12, 2016).
59.

China-Rare Earths Panel Report, supra note 3, 1 7.512.

60. Zhongguo Jiang Jixu Jiada Xituhangye Weifa Weigui Xingwei Daji Lidu [China will
Continue to Put More Effort to Crackdown the Illegal Rare Earths], XINHUA (Aug.10, 2014),

http://news.xinhuanet.com/energy/2014-08/10/c_126852328.htm.
61. Id.
62.

Mazza et al., supra note 46, at 5.
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depleted natural resource and securing the supply, Japan has been stockpiling rare
earths from both legal and black markets. 63 According to BBC News, Japan
imports from about 30% of the black market for rare earths,64 a market where
smuggling rare earths is about 20% cheaper. 6 5 Illegal mining stimulated by
smuggling has prevailed all over the countryside in China.6 6 This illegal mining
presented a way to make a quick fortune when the illegally-mined rare earths ores
were sold in the black market. In the 2000s, rare earths mining was heavily
This caused damage to both
exploited in accordance with US congress report.
the main producers and the environment. 68 China stated that countering the black
market was one of the reasons behind China's Administration of Import and
Export License Certificates; stating, "in the face of this illegal demand, China must
also control at the border what quantities of the rare earth products that are
exported and determine whether their origin is legal or illegal."69
While China has made efforts to curb the smuggling of rare earth metals as
much as possible, Japan and its major companies have aligned to stockpile the
smuggled goods from the black market.70 The governmentally-promoted foreign
stockpiling of smuggled rare earths activity and speculation, might be the cause of
action of China at issue. Arguably, not often does a complainant come to the WTO
for a judgment without clean hands.
3. Not a Price Hike, but Showing the Price of Rare Earths is Sensitive to
Environmental Costs
i) Rare earths supply did not in fact affect international buyers; "The Chinese
Ministry of Commerce announced export quotas of about 30,000 mt for 2011 and
were established at 31,438 mt. for 2012 and 2013. Actual Chinese rare earth
exports were closer to 13,000 mt in 2012 because of lower demand." 7 1 In other
words, China's export quota oversupplied the international market demand by
about 2 to 3 times. There is no reason this would cause the price hike since the
balance between supply and demand was not tipped.
ii) When it comes to the price issue, the fact is that costs for rare earth
elements were probably depressed.7 2 It was also possibly not a fair market for the
following reasons.
63. TIMOTHY P. HANUSA, THE LIGHTEST METALS: SCIENCE AND TECHNOLOGY FROM LITHIUM
TO CALCIUM 64 (2015); Paul Mason, Rare earth: The New Great Game, BBC (Nov.18, 2009),
http://www.bbc.co.uk/blogs/newsnight/paulmason/2009/l1/rareearththe new great game.html.
64. Paul Mason, supra note 63.
65. Ribenren de Xitu Zhan: Zousi Zhongguo Xitu Bi Zhengchang Jiage Di 20% [Japanese Rare
Earths War: Smuggling Chinese Rare is 20% Cheaper], XINHUA (Jul.10, 2012),
http://news.xinhuanet.com/fortune/2012-07/10/c_123392633.htm.
66. MORRISON & TANG, supranote 9, at 11.
67. Id. at 11-12 (explaining the term "overheated").

68. Id.
69.
70.
71.
72.

China-Rare EarthsPanel Report, supranote 3, 17.421.
Mazza et al., supranote 62; Paul Mason, supra note 63.
HUMPHRIES, supra note 47, at 13.
Mazza et al., supranote 62; Paul Mason, supra note 63.
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First, China did not have a good negotiating position for a fair price.
Economically, if a company is defined as a "dominant player with a monopoly,"
the seller or buyer must have complete control of the entire supply of goods or of a
service in a certain area or market.73 Domestically, there had been "price wars
among the smaller suppliers in China." 74 Small local companies could not
withhold their position while negotiations were ongoing. 75 On the other hand,
international rare earths buyers either had huge amounts of the stockpiled goods,
had black market supplies available, and/or their own deposits, as a backup plan.76
Furthermore, international buyers could secure long-term supply contracts with
77
non-Chinese companies as alternative suppliers.
Secondly, while the price hiking might not exist in fact, a temporary price
restoration to levels seen in the 1990s may be occurring as we speak. 8 The
increase of the rare earths price during the purported period, between 2005 and
2009, was about 300% from $4000 to $12,000 per ton.7 9 However, when looking
over the history, there was a similar but much higher 500% increase during the
late-1980's to the early-1990's. 8 0 During this period the price rose from $2000 to
$10,000 per ton.81 Research shows that Molycorp was required to pay its
environmental costs due at that time, 82 e.g., Molycorp was required to clean up the
spills in the desert.8 3 Similarly, "rare earths enterprises in China face[d] significant
costs in compl[iance] with the listed environment requirements," including tax and
"ecological recovery" deposit. 84
The two events revealed that the rare earths industry is sensitive to
environmental costs. The measure in dispute was not the real cause.

73.

U.S. DEP'T OF JUSTICE, COMPETITION AND MONOPOLY: SINGLE FIRM CONDUCT UNDER

SECTION 2 OF THE SHERMAN ACT 111 (2008) http://www.usdoj.gov/atr/public/reports/236681.pdf.
74.

MORRISON & TANG, supra note 9, at 13.

75.

MORRISON

& TANG, supra note 9, at 11 ("In order to maximize profits, these small companies

often ignored safety and environmental regulations and fiercely competed with each other for export
deals.").

76. Id.
77. Steve Mackowski, Why the Siemens-Molycorp Rare Earths Contract is a Sector Gamechanger, INVESTORINTEL, (May 20, 2015), http://investorintel.com/technology-metals-intel/why-thesiemens-molycorp-rare-earths-contract-is-a-sector-game-changer; Kotaro Itsuki, Rare Earths Producers
Outside
China
Turn
to
Long-term
Contracts,
NIKKEI,
(Dec.16,
2014),
http://asia.nikkei.com/Markets/Commodities/Rare-earths-producers-outside-China-tum-to-long-termcontracts; John W. Miller, Molycorp Struggles to Survive Rare-Earths Bubble, WALL ST. J. (May 31,

2015), http://www.wsj.com/articles/molycorp-struggles-to-survive-rare-earths-bubble-1433110948.
78.

U.S. GEOLOGICAL SURVEY, MINERAL COMMODITY SUMMARIES 2013, at 128 (2013),

http://minerals.usgs.gov/minerals/pubs/mcs/2013/mcs2013.pdf;

Matt

Gowing,

2011

Rare Earth

Industry Update: We Remain Bullish, MACKIE RESEARCH CAPITAL CORP. 10 (Feb. 8, 2011),

http://www.ggg.gl/userfiles/file/Broker ResearchReports/Rare_EarthMackieIndustryUpdate.pdf.
79. Id. at 10.
80. Id.
81. Id.
82.

MORRISON & TANG, supranote 9, at 3.

83. Id.
84.

China-RareEarthsPanel Report, supra note 3, 1

7.558, 7.561.
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Exhibit 3
Source: Mackie Research CapitalCorporation8
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85. Gowing, supra note 79.
86. DENG WEI, Guoji Jingyan Ji Dui Zhongguo Xitu DingJia Quan De Qishi [CHINA RARE
EARTHS SHOULD LEARN FROM OTHER INTERNATIONAL COMPANIES HOW TO NEGOTIATE THE PRICE]

(2011),
http://thesis.cei.gov.cn/modules/ShowDoc.aspx?DocGUID=82c4ld2el5f0417fa47c714db46708fI
visited Dec. 12, 2016).
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The charts above show that the drop of the price is correlated with the
withdrawals of non-Chinese rare earths producers from the market and the
occurrence of "preferential policies by the Chinese government and lax
environmental standards" until 2005.'" After China adopted similar environmental
measures there was a temporary price increase. 89 This correlation shows the
87. America's Trade Policy, supra note 23.
88. MORRISON & TANG, supranote 9, at Summary.
89.
EARTHS

Gowing, supra note 79; see also James B. Hedrick, U.S. GEOLOGICAL SURVEY, RARE
RARE
EARTHS
129
(Jan.
2010),
COMMODITY
SUMMARIES:
MINERAL
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sensitive relationship between the price of rare earths, the environmental policy,
and the environmental costs in this industry.
In sum, both the facts and logic raise doubt that there actually was a hike
caused by the alleged policy of the respondent after 2010. The statistics of the
sample were manipulated. The environmental sensitivity of the rare earth industry
90
was the real cause of the price increase.
4. The Rare Earths Environmental Hazards Transferred to Developing
Countries

'

Rare earth companies face stricter regulations nowadays because of
environmental pollution during their mining, extracting, and in the production of
natural resources. The toxic elements and the hazardous waste could also threaten
human, animal and plant life.
Both social reaction and environmental
responsibilities are relevant to the China-Rare Earths case, and are in part why
WTO contracting members stopped or reduced contributions to the rare earths
market.9
The U.S. Molycorp 92 and Australian Lynas 93 were both global leading
producers in rare earth production; however, both stopped domestic production as
a result of either environment regulations or the shifting of the environmental
burden to a third country. 94
Australian Lynas Corp. also shifted its operation to Malaysia in 2012, but the
on-stream operation was delayed mainly because Malaysians disagreed over the
disposal of the rare earth production's radioactive waste.9 5 According to the
agreement, Lynas and Siemens formed a joint venture for the manufacturing of
magnets used in wind turbine generators. 6 Lynas (45% stake) provided raw
material to Siemens (55% stake) from their Mt. Weld mine in Australia.9 7 Lynas
began processing the rare earth concentrate at its Malaysian processing facility in
November of 2012.98 After a long and contentious approval process with the
Malaysian government, there were ongoing concerns in Malaysia over the proper
disposal of thorium, which was contained in mineral deposits produced alongside
the rare earth elements. 99 Malaysian protesters are currently pursuing a court
action in their country to get the plant shut down.' 00 One of the issues involved is
http://minerals.usgs.gov/minerals/pubs/commodity/rare earths/mcs-2010-raree.pdf.
90. Id.
91. Id.
92. GRASSO, supra note 19, at 16.
93. Hoatson et al., supranote 39.
94. MORRISON & TANG, supra note 9, at 2lEd Crooks, Molycorp to start China rare earth
exports, FIN.
TIMES,
(Mar.12,
2012),
https://next.ft.com/content/96d95eee-6a09-1 lel-a26e-

00144feabdcO.
95.

GRASSO, supra note 19, at 18.

96. Id.
97.

Id.

98. Id.
99. Id.
100. Cecilia Jamasmie, Lynas Gets Malaysian Rare Earths Plant Going, MINING.COM, (Nov. 30,
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what would happen to the radioactive waste produced by the plant. Apparently, it
cannot be sent back to Australia.'o' The hazardous waste is harmful to the
environment, but also to humans and animals.1 02
Regarding Molycorp, the Congressional Research report states that
When the Mountain Pass Mine in the United States was operating at full
capacity in the 1990s, it produced as much as 850 gallons of salty
wastewater per minute, which also contained radioactive thorium and
uranium. The hazardous materials built up as scale inside the pipe that
delivered the wastewater to evaporation ponds 11 miles away. Several
times in the 1990s, cleaning operations caused the pipeline to burst,
spilling hazardous waste into the desert. Molycorp, then a unit of the oil
company Unocal, was ordered by the state of California to clean up the
waste. In 2002, the already struggling Molycorp ran out of space to
store its waste and failed to secure a permit to build a new storage
03
facility. As a result, the mine shut down.1
Molycorp shipped mine ores to the facilities in China for production.104
According to the business restructure, Molycorp acquired Neo Materials
Technology, Inc., which is a Toronto-based firm. 05 The company was renamed as
06
Molycorp Canada, which processes rare earths in China.
The burden of taking on 97% of world rare earth production caused China to
allow hazardous waste dumps that harmed the environment as well as humans and
animals. 0 7
B. The Impact to the Environment, Human and Animal Health, and Plants in
China
As reported by the China-Rare Earths Panel, "the mining and production of
rare earths, tungsten, and molybdenum have caused grave harm to the environment
and to the life and health of humans, animals, and plants in China." los The Panel
admitted the following findings, which were conducted by the third party experts
both from the U.S. and the EU.' 0 9
2012), http://www.mining.com/lynas-gets-malaysian-rare-earths-plant-going-78460/.
101. GRASSO, supra note 19, at 18. ("There are ongoing concerns in Malaysia over the proper
disposal of thorium."); Protests against Lynas Plant, THE AUSTRALIAN (Feb. 27, 2012),
http://www.theaustralian.com.au/business/mining-energy/thousands-of-people-protested-lynas-rareearths-plant-iin-malaysia/story-e6frg9df-1226282229085 (Thousands of people protested Lynas rare
earths plant in Malaysia) (Lynas insisted the plant is safe and that "any radioactive waste it will produce
will only be low-level and not harmful to human health.").
102. China-RareEarths PanelReport, supra note 3, 17.3.2.3.4(7.1).
103. MORRISON & TANG, supranote 9, at 21.
104. Id.
105. Id. at 17.
106. Id.
107. Id. at 15; China-RareEarths PanelReport, supra note 3, ¶ 7.3.2.3.4(7.1).
108. China-RareEarths Panel Report, supra note 3, 17.3.2.3.4(7.1).
109. See China-Rare Earths Panel Report, supra note 3, 1 7.150 (the Panel admitted the third
party's reports).

2016 WTO STANDARDS:GATT ART. XX IMPOSSIBLE EXEMPTIONS

111

1. The Harm of Mining and Production of Rare Earths

!

Rare earths production causes grave harm to environment.
Rare earth
production starts with the mining of crude ore.o The ore needs to be milled into
fine powder for separating the valuable rare earth metals from the rest of the ore."1
This powder is floated on water to which chemicals are added.1 12 Flotation creates
large waste streams, which lead to large ponds called impoundment areas.
These tailings contain toxic substances including radioactive substances including
uranium and thorium, fluorides, sulphites, acids, and heavy metals and constitute a
major environmental health risk.11 4 Rock stockpiles, tailing ponds, and dams may
pollute groundwater and rainwater, affecting humans, animals, and plants in the
areas. 115
The Guardian investigated and found one of the ponds, "lacks a proper lining
and for the past 20 years its toxic contents have been seeping into groundwater,
according to villagers and state media reports. It is trickling towards the nearby
6
Yellow River, a major drinking water source for much of northern China.""
Rare earths also pollute air due to toxic and radioactive dust from the tailings
and waste rock stockpiles." 7 The pollution might last a long time after the mining
if not adequately cleaned up or tailings and stockpiles remain." 8 Research on "the
plants and soil of the Bayan Obo area, where the world's largest rare earths mine is
located, showed that radioactivity was 32 times higher in plants and 1.7 times
higher in soil."" 9 Studies also found that "61.8 tons of radioactive dust is emitted
each year as a result of the milling of the ores." 20
Rare earth separation and refining through a process called saponification
produces further wastewater.1 21 Studies have found that "the entire rare earth
refining industry in China annually produces approximately 20,000 to 25,000 tons
of wastewater, containing toxic ammonia nitrogen concentrations ranging between
300mg/L and 5000 mg/L."l 22
2. The Impact of Tungsten and Molybdenum Production
The tungsten and molybdenum industry entails significant environmental

110. China-Rare EarthsPanelReport, supranote 3,
111. Id.
112. Id.

17.3.2.3.3.1(7.3).

113. Id.
114. Id.
115. Id.
116. Jonathan Kaiman, Rare Earth Mining in China: the Bleak Social and Environmental Costs,
THE GUARDIAN, (Mar.20, 2014), http://www.theguardian.com/sustainable-business/rare-earth-miningchina-social-environmental-costs.
117. China-RareEarths PanelReport, supranote 3, 17.3.2.3.3.1(7.4).
118. Id.
119. Id.
120. Id.
121. Id.
122. China-RareEarths Panel Report, supra note 33, 17.3.2.3.3.1(7.5).
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risks; "[e]very year, 2.2 million cubic meters of solid waste are dumped into rivers
by tungsten ore processors; in addition, dozens of tons of arsenicum are discharged
with the wastewater from producing tungsten alloys/materials." 2 3 Heavy metals
pollute local rivers and threaten human, animals, and plants life. 124
3. Threats to Human and Animal Health
Rare earth radioactive elements could also threaten human, animals, and plant
25
life. Thorium causes cancers of the lungs and pancreas, as well as leukemia.'
The rare earth elements themselves also have a negative impact on the human heart
and lungs.1 2 6 Inhalation of lutetium creates lesions in the lungs.1 27 The use of
gadolinium increases the risk of skin diseases.1 2 8 Chronic exposure to lanthanum
may affect the central nervous system.1 29
Research findings by the Greens/EFA Group in the European Parliament and
30
in a 2012 Study by the United States' Environmental Protection Agency,1
showed that "in areas near the mines, plants grow more slowly, flower poorly, and
bear bad fruits or no fruits at all; animals get sick and humans suffer from bone and
chest illnesses."' 3 1 For example, according to the Guardian,"[fi]n the 1990s, when
China's rare earths production kicked into full gear, [Wang Jianguo's] sheep died
and his cabbage crops withered. Most of his neighbors have moved away. Seven
have died of cancer. His teeth have grown yellow and crooked; they jut out at
strange angles from blackened gums."l32
4. Illegal Extraction Causes Harm
Illegal extraction and exploration has caused more environmental harm
because the "environmental prevention safeguards were circumvented.1 33 The
illegal extraction by miners without a license has prevailed across China.1 34 Illegal
miners are unlikely to clean-up following their operations and are unlikely to
execute an eco-recovery plan. 135 The potential for environmental damage is cause
for concern.

123.

China-RareEarthsPanel Report, supra note, 117.3.2.3.3.1(7.4).

124.
125.
126.
127.
128.
129.
130.
131.

Id
Id.
China-RareEarths PanelReport, supra note 3, 17.3.2.3.3.1(7.5).
Id.
Id.
Id.
China-RareEarthsPanel Report, supranote 3, T 7.3.2.3.3.1(7.3).
China-Rare EarthsPanel Report, supranote 3, 117.3.2.3.3.1(7.4).

132.
133.

Jonathan Kaiman, supranote 117.
PRC STATE COUNCIL, Situation and Policies of China'sRare Earth Industry, at 10, 19 (June

2012), http://treo.typepad.com/files/situation-and-policies-of-chinas-rare-earth-industry.pdf
134. Id.
:1
A ilEMA
135. Guotu Bu: Xitu CaikuangZheng Suojian Chuyu Huanbao Kaolv (±
i fq 94-t
) [Homeland Department: Rare Earths Mining Licenses Revoking Due to
Environmental

Issue], WIlVi

09/27/c 113234656.htm.

[XINHUA]

(Sept.

27, 2012),

http://news.xinhuanet.com/2012-
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C. China's OngoingEnvironmental Policy and Rare Earth Industry
Consolidation
China revoked mining licenses to counter the deteriorating environmental
conditions.' 36 According to Xinhua News, China issued more than two million
mining permits in 1980."' By 2012, the mining permits were revoked to one
hundred and ten thousand across China.' 3 8 The rare earth mining permits were
also reduced through industry consolidation. 1 39
China has consolidated thousands of rare earth mines.1 40 The "overheated
rare earth production in China during the 1990s and the early-2000s generated a
fragmented industry with thousands of mines, many engaging in reckless mining
and illicit production."' 4 1 However, in 2006, China began to exercise total-amount
In 2007, the government
control over the exploitation of rare earths.1 4 2
incorporated the production of rare earths into national management by mandatory
44
planning.1 43 In 2008, the state issued the National Plan for Mineral Resources
In 2011, China issued the China State Council Opinion on Rare Earth Industry
Sustainable Development.14 5 The opinion states that the Ministry of Industry and
Information Technology must counter the issues regarding the sustainable
development of the mining, the acute pollution and severe environmental harms,
and build a healthy market by balancing the supply and demand.1 4 6
As the China-Rare Earths Panel noticed, China had "a comprehensive
conservation policy."' 47 To avoid depletion of the "exhaustible rare earth
resources," China applied "extraction and production caps and enforcement actions
which were designed to manage the extraction and supply of the rare earth
resources through a conservation policy." 48 At the same time, China increased
export fees and domestic taxes to reimburse the environmental costs and harm
caused by the industry.1 49 Regarding the "governmentally-promoted foreign
136.
137.
138.
139.
140.

Id.
Id.
Id.
Id.
Id.

141.

MORRISON & TANG, supranote 9, at 11.

142. Id. at 12.
143.

PRC STATE COUNCIL, Situation and Policies of China's Rare Earth Industry 17, (June 2012),

http://treo.typepad.com/files/situation-and-policies-of-chinas-rare-earth-industry.pdf
144. Id.
145. PRC STATE COUNCIL, Guidelineson Promoting the Sustainable and Healthy Development of
the Rare Earth Industry (2011), http://www.gov.cn/zwgk/2011-05/19/content_ 1866997.htm.
146. Situation and Policies of China'sRare EarthIndustry, supra note 144, at 4, 8.
147. Appellate Body Report, China - Measures Related to the Exportation of Rare Earths,

Tungsten, and Molybdemum, ¶ 5.2.2(5.2), WTO Doc. WT/DS431/ABR; WT/DS432/AB/R;
https://docs.wto.org/dol2fe/Pages/FESearch/FE_S_S009(July 8,
2014),
WT/DS433/AB/R
DP.aspx?language=E&CatalogueldList-1I 26459&CurrentCatalogueldindex=0&FullTextHash=&HasEn
glishRecord=True&HasFrenchRecord=True&HasSpanishRecord=True.

148. China-Rare EarthsPanel Report, supranote 3,

¶ 7.6.2.2.2(7.10).

149. Bill Butcher, WTO Open Trade Rules and Domestic Environmental Protection Policies: a
Balancing Approach, in ENVIRONMENTAL TAXATION AND GREEN FISCAL REFORM 75-77 (Larry

114

VOL. 45:1

DENv. J. INT'L L. & POL'Y

stockpiling" issue, China placed
export quotas to limit the annual export
amount.15 0 At last in 2010, China had started issuing export licenses in order to
crack down on the smuggling of goods in the black market.' 5 1 The policy and
regulations are as a whole interconnected to serve the conservation goals and the
environmental protection objective.
D. Summary
In short, the importance of the rare earth materials relates to the smuggling,
stockpiling and conservation. The environmental burden shifted to the respondent
was overlooked, but caused alarming harm to the health of humans, animals, and
plants without proper compensation.
III. THE CHINA-RARE EARTHS CASE AND ART XX
EXEMPTIONS

(B)

AND (G)

Japan, the European Union, and the US challenged the respondent's
"sustainable and sound development of the rare earth industry."l5 2 China raised
GATT Art. XX (b) and (g) as defenses, namely, protection of health of humans,
animals, and plants, and conservation of depleting natural resources.' 5 3
A. The WTO Dispute in a Nutshell
Japan, the European Union, and the United States brought this dispute before
the WTO and argued that three measures were not in conformity with trade rules:
export duties, export quotas, and export licenses to companies on rare earths,
molybdenum, and tungsten.1 54
The three issues discussed were respectively (1) whether China's export
duties on rare earths, molybdenum, and tungsten violated Paragraph 11.3 of
Chinese Accession Protocol; (2) whether the administration and allocation of
export quotas on rare earths and molybdenum by China violated Paragraphs 5.1
and 1.2 of Part I of the Chinese Accession Protocol; and (3) whether the use of
export quotas on rare earths, molybdenum, and tungsten by China violated Article
XI:I of the GATT and Paragraph 1.2 of Part I of the China's Accession Protocol.'
However, as noticed by scholars, parties primarily contended the issue on the
export quotas issue on rare earths' 5 6 whether the measure, violating GATT Art. XI:

Kreiser ed., 2014).
150. China-RareEarths PanelReport, supranote 3, 117.6.2.2.3.5(7.1).
151. Id. at 117.6.3.1(7.7).
152. SEVERAL OPINIONS OF THE STATE COUNCIL ON PROMOTING THE SUSTAINABLE AND
HEALTHY
DEVELOPMENT
OF
THE
RARE
EARTH
INDUSTRY,

http://www.lawinfochina.com/display.aspxlib=law&id=8741 &CGid= (last visited Jul. 12, 2016).
153.

China-RareEarths PanelReport, supranote 3, 117.3.2(7.1).

154. China-RareEarths PanelReport, supranote 3,
155.

China-RareEarths PanelReport, supranote 3,

11 2.3(2.1).
If 3.1.

156. Raj Bhala et al., WTO Case Review 2014, 32 ARIZ. J. INT'L & COMP. L. 497, 562 (2015)
(discussing Appellate Body Report, China-Measures Related to the Exportation of Rare Earths,

Tungsten, and Molybdenum, WT/DS431/AB/R, WT/DS432/ABIR, WT/DS433/AB/R in Part B).

2016 WTO STANDARDS:GATT ART. XX IMPOSSIBLE EXEMPTIONS

115

I, could be justified under GATT Art. XX exemptions (b) and (g), respectively, for
protection of humans, animals and plant life, and conservation of exhaustible
natural resources.15 7
B. Severe EnvironmentalIssue Justified China to Invoke GATTArt. XX (b)
and (g)
There are important differences between the circumstances of the China-Raw
Materials case'5 and the China-Rare Earths case. In contrast to the "heavily
oriented slant against exports" seen in China-Raw Materials, the China-Rare
Earths trade measures were part of a consolidated policy, which significantly
tightened the production caps, set stricter emission standards, and included higher
resource taxes.1 59 The measures were designed to protect the environment,
preserve resources, and promote the sustainable development of the rare earths

sector. 160
Because of the differences, the dissenting panelist in China-Rare Earths
found that, in light of the Preamble of the WTO Agreement, which embodies the
purpose and objective of the WTO, the fundamental importance of the flexibilities
provided in GATT Art. XX, Art. XXI, Art. XXIV and Art. XVIII(C) is
incontrovertible. 16 1 "These provisions strike a balance between the policy space
governments enjoy pursuing legitimate objectives and their obligations under the
GATT 1994"162 with good causes listed. The report further states, "therefore, the
dissenting Panelist concluded that unless China explicitly gave up its right to
invoke Art. XX of GATT 1994 which it did not, the general exception provisions
of the GATT 1994 are available to China to justify a violation."' 6 3 China invoked
the GATT Art. XX, allowing the Rare Earths case to be reviewed under GATT
Art. XX exemptions (b) and (g).1 64
IV. GATT ART. XX (B) AND (G) LAW REVIEW
In general, if a government has a good reason for violating the most-favored
nation (MFN) of GATT Art. 116 or national treatment of Art. III,166 the

157.

China-RareEarthsPanel Report, supranote 3,

158. China -

17.3.2(7.1).

Measures Related to the Exportation of Various Raw Materials, hereafter China-

Raw Materials. https://www.wto.org/english/tratop e/dispu e/cases e/ds394_e.htm.
159. BUTCHER, supra note 150, at 75-77.

160.
161.
162.
163.
164.

Id.
China-RareEarthsPanel Report, supranote 3,
China-RareEarthsPanel Report, supranote 3,
China-RareEarthsPanel Report, supranote 3,
McRae, infra note 203.

165.

GATT ART. I. GENERAL MOST-FAVORED-NATION TREATMENT (MFN) (1947), is a principle

17.3.2.2.8.4(7.5).
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government may be able to defend the measure by qualifying for one of the
exceptions in GATT Article XX.167 Two exceptions are most applicable to
environmental policy: Art. XX (b) for measures "necessary to protect human,
animal or plant life" and XX (g) for measures "relating to the conservation of
exhaustible natural resources if such measures are made effective in conjunction
with restrictions on domestic production or consumption." 1 68 Both exceptions are
subject to the requirement in the Art. XX chapeau that "such measures are not
applied in a manner which would constitute a means of arbitrary or unjustifiable
discrimination between countries where the same conditions prevail, or a disguised
restriction on international trade."1 69
A. Art. XX (b): "Necessary to ProtectHuman, Animal or Plants Life or
Health"

-

First, the "necessary" test entails not only the goals of the policy in dispute,
but rather whether the means cause discrimination.7 o As explained in US
Gasoline,'7 1the Panel held that "it was not the necessity of the policy goal that was
to be examined, but whether or not it was necessary that imported gasoline be
effectively prevented from benefiting from the same sale condition." 72
Second, necessity was explained, in EC-Tariff Preferences, that "a
'necessary' measure is, in this continuum, located significantly closer to the pole of
73
'indispensable' than to the opposite pole of simply 'making a contribution to."'
The Panel reviewed the effects of the drug arrangements in this report revealing
that the product coverage under the drug arrangements decreased by 31% from
1999 through 2001.174 Given that the benefits under the drug arrangements
https://www.wto.org/english/rese/bookspe/gatt ai e/art3_e.pdf.
167. GATT ART. Ill. GENERAL EXCEPTIONS (1947), ("Subject to the requirement that such
measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable
discrimination between countries where the same conditions prevail, or a disguised restriction on
international trade, nothing in this Agreement shall be construed to prevent the adoption or enforcement
party
of
measures."),
any
contracting
by
https://www.wto.org/english/res_e/bookspe/gattai e/art2Oe.pdf.
168. Id. ("(b) necessary to protect human, animal or plant life or health; . . . (g) relating to the
conservation of exhaustible natural resources if such measures are made effective in conjunction with
restrictions
on
domestic
production
or
consumption."),
https://www.wto.org/english/rese/booksp_egatt ai e/art2Oe.pdf.
169. Steve Chamovitz, A New WTO Paradigmfor Trade and Environment, 11 S.Y.B.IL. 15, 20-21
(2007). (quoting GATT Art. XX.) ("Subject to the requirement that such measures are not applied in a
manner which would constitute a means of arbitrary or unjustifiable discrimination between countries
where the same conditions prevail, or a disguised restriction on international trade . . ." nothing in this
Agreement shall be construed to prevent the adoption or enforcement by any contracting party of
measures.)
170. Panel Report, United States - Standardsfor Reformulated and Conventional Gasoline, WTO
Doc. WT/DS2/R § 3.40 (Jan. 29, 1996) [hereinafter US - Gasoline Panel Report].
171. US - Gasoline Panel Report supranote 171, at § 6.10.
172. Id.
173. Panel Report, European Communities - Conditions on Granting of Tariff Preferences to
Developing Countries, WTO Doc. WT/DS246/R § 7.2 (Dec. 1, 2003).
174. Id.
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themselves were decreasing, the Panel could not come to the conclusion that the
drug arrangements were "necessary." 7 5 Regarding the "making a contribution to"
test, Brazil- Retreaded Tyres1 76 emphasized that a panel might conduct either a
quantitative or qualitative analysis of the contribution of a measure to the
achievement of its objective.17 7 The "weighing and balancing" was a "holistic
operation" that involved putting all the variables of the equation together and
evaluating them in relation to each other after having examined them individually
in order to reach an overall judgment. 178
Third, the alternative measure has to be reasonably available.' 79 In United
States- Section 337, the Panel wished to make it clear that the party invoking
Article XX had the obligation to choose a "reasonably available", least trade
restrictive, GATT-consistent measure.1 8 0
Lastly, the "burden of persuasion" is lower under Art. XX (b).' 8 ' The
Appellate Body stated that "it would be more deferential when human [life and]
health was at stake, and less so when WTO Members were pursuing other
regulatory objectives mentioned in the body of the Art XX."' 82
B. Art. XX (g): "[R]elatingto" Conservation ofExhaustible Natural
Resources Plus "Made Effective in Conjunction with"
The "relating to" standard first requires that the measures should be more than
The
an "incidental or inadvertent connection" to the policy objectives.' 8 3

175. THE GUIDE TO WTO LAW AND PRACTICE: GENERAL AGREEMENT ON TARIFFS AND TRADE

869,
1
1994,
https://www.wto.org/english/rese/bookspe/analyticindex e/gattl994_07_e.htm#article20Clb.
176. Panel Report, Brazil - Measures Affecting Imports of Retreaded Tyres, WTO Doc.
Tyres],
12, 2007)
[hereafter
Brazil- Retreaded
WT/DS332/R
§§ 4.8-4.15 (June
https://www.wto.org/english/tratop e/dispue/casese/ds332_e.htm.
177. THE GUIDE TO WTO LAW AND PRACTICE: GENERAL AGREEMENT ON TARIFFS AND TRADE

11
1994,
https://www.wto.org/english/res_e/booksp_e/analytic index e/gattl994_07_e.htm#article20Clb.

898,

178. THE GUIDE TO WTO LAW AND PRACTICE: GENERAL AGREEMENT ON TARIFFS AND TRADE

1994,
1
https://www.wto.org/english/res e/bookspe/analytic indexe/gattl994_07_e.htm#article20Clb.
179.

909,
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¶
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180. Henrik Horn & Petros Mavroidis, Environment, Trade, and The WTO Constraint: Bop Till
You Drop?, 62 REVUE HELLENIQUE DE DROIT INT'L 21 (2009); THE GUIDE TO WTO LAW AND
TRADE
1994,
1J1
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https://www.wto.org/english/rese/bookspe/analytic-index e/gattl994_07_e.htm#article20Clb.
181.
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1994,
¶
852,
https://www.wto.org/english/res_e/booksp_e/analytic index e/gattl994_07_e.htm#article20Clb.
182. Henrik Horn & Petros Mavroidis, Environment, Trade, and The WTO Constraint:Bop Till
You Drop?, 62 REVUE HELLENIQUE DE DROIT INT'L 30 (2009).
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Appellate Body interpreted "relating to" in US - Gasoline as whether the United
States baseline establishment rules were appropriately regarded as "primarily
aimed at" the conservation of natural resources within the meaning of the Art. XX
(g).1 84 The Appellate Body emphasized a merely incidental or inadvertent
connection will not suffice.' 8 5
Meanwhile, Art. XX (g) requires that a measure in compliance shall "make
effective in conjunctive with restrictions on domestic production or consumption."
For example, in US- Gasoline, the phrase "made effective in conjunction with
restrictions on domestic product or consumption" under the Art. XX(g) was
regarded a "requirement of 'even-handedness."' 1 86 The Appellate Body, in USShrimp, held that the United States measure at issue justified under the Art. XX(g),
87
in principle, because Section 609 was an "even-handed" measure.
C. Chapeau of the Art. XX: Not "Arbitraryor UnjustifiableDiscrimination"
or "DisguisedRestriction on InternationalTrade"
The legal precedent provided by Guide to WTO Law and Practice'8 8 shows
that the Appellate Body interpreted the chapeau of Art. XX and described the
nature and purpose of Art. XX as a balance of rights and duties. 8 9
In the scope of the environmental issue, based on US- Gasoline, the Appellate
Body analyzed Art. XX's environmental protection measure, "Art. XX of the
General Agreement contains provisions designed to permit important state
interests, including the protection of human health, as well as the conservation of
exhaustible natural resources." 90 Indeed, both the Preamble to the WTO
Agreement and Decision on Trade and Environment show specific
acknowledgement of the importance of coordinating policies on trade and the
environment.' 9' However, the assessment needs to follow a two-tier test. First,
whether the measure in dispute is under Art. XX(g); and second, further appraisal
92
of the measure is under the chapeau of Art. XX.1

184. Henrik Horn & Petros Mavroidis, Environment, Trade, and The WTO Constraint: Bop Till
You Drop?, 62 REVUE HELLENIQUE DE DROIT INT'L 29 (2009); THE GUIDE TO WTO LAW AND
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1 941,
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AND
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PRACTICE:
GENERAL
AGREEMENT
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187. Id.
188. THE GUIDE TO WTO LAW AND PRACTICE: GENERAL AGREEMENT ON TARIFFS AND TRADE
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1
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192.
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THE GUIDE TO WTO LAW AND PRACTICE: GENERAL AGREEMENT ON TARIFFS AND TRADE

2016 WTO STANDARDS:GATT ART. XX IMPOSSIBLE EXEMPTIONS

119

To assess whether the measure is an "arbitrary and unjustifiable
discrimination", the same condition prevails.' 93 In US-Shrimp,' 94 the United States
measure at issue was contemplated for being against the spirit of the chapeau of
Art. XX. Specifically, while the U.S. was in its right to implement policies to
"protect human, animal, and plant life" under Art. XX, those measures could not
have an "intended and actual coercive effect on the specific policy decisions of
other govermnents." 95 The United States excluded the shrimp from its market
solely because they had been caught in waters of countries that had not been
certified by the United States.' 9 6 In EC-Tariff the Panel similarly was not satisfied
with the drug arrangements, which intentionally excluded Iran, which was in the
same or similar condition as Pakistan.19
In contrast, the Panel, in BrazilRetreaded Tyres, determined that the discrimination arising from the MERCOSUR
exemption was not "a priori unreasonable" or capricious because of Art. XXIV of
GATT that permitted preferential treatments for members.' 9 8
Furthermore, "arbitrary or unjustifiable discrimination" and "disguised
restriction on international trade" were regarded as related concepts.'
The kinds
of considerations pertinent in deciding whether the application of a particular
measure amounts to 'arbitrary or unjustifiable discrimination' may also be taken
into account in determining the presence of a 'disguised restriction' on
international trade." 200 Put in another way, a measure that is found as a disguised
restriction on international trade will be regarded as arbitrary or unjustifiable
discrimination.
Scholars, concerned with the standard adopted in US-Gasoline, pointed out
that "the Appellate Body sought to give substantive content to the chapeau to Art.
XX." 2 0 1 The Appellate Body rejected the idea that a 'disguised restriction' was
limited to 'unannounced' restrictions and stated that the 'fundamental theme' of
the chapeau was of 'avoiding abuse or illegitimate use' of the exemptions in Art.

1994,
11
847-50,
https://www.wto.org/english/rese/bookspe/analytic_indexe/gattl994_07_e.htm#article20Clb.
193. Id. at 1.849.
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WORLD
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(Nov.
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2001),

https://www.wto.org/english/tratope/dispu e/casese/ds58_e.htm (last visited Jul.22, 2016).
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1119, WT/DS58/AB/R
196.

(Oct. 12, 1998) [ hereinafter US-Shrimp Report by the Appellate Body].

The Guide to WTO Law and Practice: GeneralAgreement on Tariffs and Trade 1994, at 20,

WORLD
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(last

visited Feb. 16, 2016).
197. Panel Report, European Communities - Conditionsfor the Grantingof Tariff Preferences to

Developing Countries17.232, WT/DS246/R (DEC. 1, 2003).
198. Panel Report, Brazil-MeasuresAffecting Imports of Retreaded Tyres,
(Jun. 12, 2007) [hereinafter Brazil -Retreated Tyres Report of the Panel].

¶

VII.48, WT/DS332/R

199. Id. at 1 VII.9.
200. WTO, supra note 198, at 24.
201. Donald M. McRae, Trade and The Environment: The Development of WTO, 9 Otago L. Rev.

221, 233 (1998).
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XX.202 "It looked to see whether there were other less trade restrictive or less
203
discriminatory means available" as the Art. XX (b) "necessary" test requires.
The new standard here nullifies the nature and purpose of Art. XX as a
balance of rights and duties of a member state; "In doing so , it has made a
significant change to GATT law and made environmental exceptions to trading
obligations extremely difficult to establish." 204 The "'disguised restriction on
international trade' test is indistinguishable from the test that applied under Art.
XX (b)."205 The new standard rendered the rewriting of Art. XX (g) became more
stringent than any version of the "primarily aimed at test" that was previously
adopted.206 The chapeau of Art. XX "arbitrary or unjustifiable discrimination" test
here was so modified as the "necessary" test plus the "disguised restriction on
international trade" standard.207 The "hybrid standard" test in Art. XX exemptions
(b) and (g) makes it"next to impossible" for state environmental measures to ever
208
meet the requirements of Art. XX (g).

V. CHINA-RARE EARTHS DIVERGING FROM THE LEGAL PRECEDEND
The China-Rare Earths case could hardly be regarded consistent with Art.
XX (b) and (g) legal precedent. 209 The Panel exercised its discretion to preclude
the "actual effects" assessment.2 10 The "actual effects" assessment was used in ECTariffPreferences and/or in Brazil-RetreadedTyres to conduct either a quantitative
or qualitative analysis of the contribution of the measure to the achievement of its
objective 2 11 Rather, it focused only on the design and structure of the policy and its
textual analysis in China-RareEarths.212
Because the parties primarily contended on the export quotas issue of rare
earths and applied the law on tungsten, and molybdenum at issue in same
manner, 213 this article, to avoid the repetition, selects the primary contention on the
export quota on rare earths for the analysis.
A. The Application of the Law
China invoked both GATT Art. XX (b) and (g) exemptions. 214

This

202. US - Gasoline Appellate Panel Report, supranote 184, at 25.
203. McRae, supranote 205, at 233.
204. Id.
205. McRae, supranote 205, at 234.
206. Id.
207. Id.
208. Id.
209. China-RareEarths PanelReport, supranote 3, 17.4.1.3.
210. Id. at 17.5.3.4.
211. EC- Tariff Preferences, supra note 200, at 1 IV.13; Brazil -Retreated Tyres Report of the
Panel, supranote 201, at I IV.121.
212. Appellate Body Report, China-Measures Related to the Exportation of Rare Earths,
Tungsten, and Molybdenum, 1 5.105, WT/DS433/AB/R (Aug. 7, 2014) [hereinafter China-Rare Earths
Appellate Body Report].
213. China-RareEarths Panel Report, supranote 3.
214. Id. at 117.3.2.
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subsection will analyze the law that the Panel applied to the China-Rare Earths
case.
1. GATT Art. XX(b) Was not Applied
As the law has been reviewed, GATT Art. XX (b) requires the measures in
dispute to be demonstrated as "necessary" means to achieve the protection of
human, animal or plant life. 215 However, the China-Rare Earths case was not
decided upon the Art. XX (b) legal basis discussed in previous cases, but rather
based on China's Accession Protocol.2 1 6
2. GATT Art. XX (g) "Relating to" Test
For a measure to be justified under Article XX (g), the measure at issue must
(i) "relate to" the "conservation" of an "exhaustible natural resource", and (ii) be
"made effective" "in conjunction" with "restrictions" on "domestic production or
consumption." 217 The Panel was of the view that a measure's compliance with Art.
XX (g) could be determined only on the basis of a holistic assessment of whether
the challenged measure relates to the conservation of rare earths, tungsten, or
molybdenum and is made effective in conjunction with domestic restrictions on
211
consumption or production.
Furthermore, the Panel set the precondition that "any conservation-related
burden must be imposed even-handedly on foreign and domestic users." 2 19 The
even-handedness standard was employed to decide the relationship between the
measures and the conservation of rare earths and to examine the effect of "made in
effect in conjunction with" domestic restrictions.220
a. "Relating to" the Conservation
At first, the Panel studied the "conservation" of an "exhaustible natural
resource." 22 1 The Panel did not opine on the "exhaustible natural resource" issue,
but focused on "conservation. 222 After China raised domestic extraction quotas,
production quotas and then export quotas, 223 the Panel accepted that China had a
comprehensive conservation policy to protect the depleting exhaustible rare earths
22
including extraction caps, production caps and enforcement actions.224 Second, the
Panel turned to the relationship between the measures and the conservation of rare

215. Id. at 17.3.2.3. (Art. XX General Exemptions: (b) necessary to protect human, animal or plant
life or health).
216. China-Rare Earths Appellate Body Report, supra note 214,115.34.
217. China-Rare EarthsPanelReport, supra note 3, at I 7.5.
218. China-Rare EarthsPanelReport, supra note 3, at I 7.5.3.3.
219. China-Rare EarthsPanel Report, supra note 3, at 117.6.2.
220. China-Rare EarthsPanel Report, supra note 3, at 17.5.3.3.
221. China-Rare EarthsPanel Report, supra note 3, at 17.6.2.2.1.
222. China-Rare EarthsPanel Report, supra note 3, at ¶ 7.6.2.2.2.
223. Id.
224. Id.

DENV. J. INT'L L. & POL'Y

122

VOL. 45:1

earths, stating that it must be "substantial," "close and real." 225 The Panel thought
that there was no need to evaluate the actual effects or that there was no need to
decide in quantitative or qualitative terms precisely what level of the contribution a
challenged measure has made to conservation objective.226 The Panel decided to
move to textual analysis and found the design and architecture did not relate to
conservation of exhaustible natural resources. 227 Further, the Panel concluded that
some documents relating to China's quota measures made reference to
conservation goals while others referred to the industry policy. 228 Therefore, there
is no basis for concluding the measures were related to the conservation goal.229
The key finding here, according to the Panel, was that the export quota had no
limiting effect on the domestic consumers. 2 30 The Panel considered that extraction
caps or production quota provided incentives for illegal production to satisfy the
unmet demand. 23' Lastly, the Panel applied the export quota to domestic
consumers and found no equal restriction effect on domestic consumers. 23 2 The
Panel concluded that the export quota measure was applied unequally. 233
b. "Made Effective in Conjunction with" and "Even-handed" Judgment
The Panel examined the restriction effects on domestic quotas of extraction
and production and concluded that it was not clear whether the quota was capable
of having a limiting effect.2 34 The Panel additionally reasoned that the tax rewards
on resources could also have the counter-acting effect of restricting domestic
production,235 although they served a policy purpose.2 36
Finally, the Panel recalled that production and extraction quota, access
regulations, resources tax, and environmental regulations were imposed on
domestic and foreign users equally, while the export quota was imposed
exclusively on foreign users. 237 Because China did not impose any limits on
domestic consumption or a tax that applied exclusively to domestic users, it was
not balanced or "even-handed."

238

c. "Arbitrary or Unjustifiable Discrimination" or "Disguised Restriction on
International Trade"
The Panel concluded that the export quota measure failed the chapeau of Art.
225.
226.
227.
228.
229.
230.
231.
232.
233.
234.
235.
236.
237.
238.

China-Rare EarthsPanel Report, supranote 3, at 117.6.2.2.3.
China-Rare EarthsPanel Report, supranote 3, at 117.6.2.2.3.
Id.
Id.
Id.
China-Rare EarthsPanel Report, supranote 3, at 17.6.2.2.3.5.
China-Rare EarthsPanel Report, supranote 3, at 117.6.2.2.3.4.
China-Rare EarthsPanel Report, supranote 3, at
China-Rare EarthsPanel Report, supranote 3, at
China-Rare EarthsPanelReport, supranote 3, at
China-Rare EarthsPanelReport, supra note 3, at
Id.
China-RareEarths Panel Report, supranote 3, at
China-RareEarths Panel Report, supranote 3, at 117.6.2.4.

17.6.2.2.3.6.
17.6.2.2.3.4.
17.6.2.3.2.3.
17.6.2.3.2.5.
17.6.2.3.3.4.
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XX arbitrary or unjustifiable discrimination test on the standard of "a disguised
restriction." 2 3 9 The Panel stated it was possible that the export quotas contributed
to price differences even if there were unfilled quotas leftover.2 40 Also, the Panel
found export quotas affected only foreign users, which was inconsistent with the
"even-handed" requirement. 24' Furthermore, due to the unfilled quota, "it will
vary the next year quantitative limit and cause uncertainty."2 42 Apparently, the
Panel adopted the "hybrid standard" in the case. The Panel looked to the WTOconsistent alternative under GATT Art. XX (b), and found that China had
alternatives available to achieve its objective.2 43 The Panel concluded that the
export quota measure was "a disguised restriction." 244
B. Appellate Body is "Rhetorical, " but Certainty at Issue
Regarding issues of the Panel's approach used in the case, the Appellate Body
at first concluded it wrong that the appellant understood "the Panel 'must' examine
24 5
the design and structure of the measure" as the Panel "limited upon" it at issue.
246
stated that the Panel did not err in
However, the Appellate Body rhetorically
"focusing on" the "design and structure of the measure."2 47 Additionally, the Panel
is not required to examine "actual effects" in assessing whether a measure "relates
to" conservation within the meaning of Art. XX (g), but Panels are not precluded
24 8
from doing so either.
With the respect, the Panel might exercise their discretion to a certain extent,
but it adds uncertainty when the Panel should examine the "actual effects" as ECTariff Preferences did.249 There is no guidance on this issue. Also, the difference
between "limited on" and "focusing on" in the Appellate Body's statement is
equally confusing. 250
The Appellate Body agreed with the appellant that the phrase "made effective
25
in conjunction with" to be interpreted as "even-handed" was wrong in this case; 1
"Nevertheless we have found that this error of the Panel does not taint the
remainder of its interpretation of Art. XX (g)." 252 However, when looking at the
Panel's judgment, "equal" or "even-handed" are the key standards for various

239. China-Rare EarthsPanel Report, supra note 3, at

117.3.2.3.3.

117.6.3.1.4.
1¶7.6.3.1.6.
China-Rare EarthsPanelReport, supranote 3, at ¶ 7.6.3.1.3.
China-Rare EarthsPanel Report, supranote 3, at 117.6.3.3.

240. China-Rare EarthsPanel Report, supranote 3, at
241. China-Rare EarthsPanel Report, supranote 3, at

242.
243.

244. Id.
245. China-Rare Earths Appellate Body Report, supranote 214,

1 5.108.

246. Steve Charnovitz, A New WTO ParadigmFor Trade and The Environment, 11 S.Y.B.I.L. 15,

8 (2007).
247.
248.
249.
250.
251.
252.

China-Rare Earths Appellate Body Report, supranote 214, 1 5.114.
Id. at 115.113.
EC- Tariff Preferences, supranote 218, at ¶ VI.2.-3.
China-Rare Earths Appellate Body Report, supranote 214.
Id. at15.127.
Id. at 1 5.247.
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judgments. 253 If the "even-handed" standard was rejected, it would have effected
almost every conclusion in the key parts of 7.5, 7.6, 7.7, and 7.8 of the Panel
report.254 The Appellate Body did not provide an explanation of how the opinion
was reached in this regard.
C. Critiques:Barely the Panelput Rare Earths in the Four-squareBox
For bringing the case under the discipline of trade, the Panel adopted several
strategies to serve the purpose.255 However, the strategies might raise issues of
WTO judgment.
First, the Panel's approach has undergone criticism. 2 56 As the Panel's report
has been reviewed, the Panel could not be satisfied unless and until no
"theoretical" exemption exists. 257 "Solely" based on the textual analysis, without
assessing actual effects, the Panel adventured a series of "theoretical judgments"
on export quotas, e.g., price distortion, 258 incentives of smuggling,25 9 and industry
relocation incentives.260 For instance, regarding industry relocation incentives, the
Panel even explicitly acknowledged no evidence of foreign direct investment
increases over five years since the measure was adopted.2 61 This approach could
be regarded as divergent from EC-Tariff Preferences and/or Brazil-Retreaded
Tires precedent regarding the honoring of the facts. 262

253. See China-Rare Earths Appellate Body Report, supra note 214 ("Even-handed" is the Art. XX
(g) decisive standard test applied in China-Rare Earths by the Panel in accordance with the China-Rare
Earths Panel Report at Section 7.5.2.3. The Panel made the judgment accordingly of a series of
arguments. For example, in 1 7.6.2.2. regarding "made effective in conjunction with restrictions on
domestic production or consumption," the Panel was not convinced due to the "even-handed" test. The
rare earths extraction system is not even-handed. The rare earths production system is not even-handed.
The volume restriction and the domestic consumption cap are not even-handed. The resource export
tariff and resource tax are not even-handed, either. The Panel found the environmental requirement is
not even-handed. In sum, the Panel is not convinced that the tax, domestic cap, environmental
requirement cannot serve as a counterpart of the export restriction as "made effective in conjunction

with restrictions on domestic production or consumption").
254.

China-Rare Earths Panel Report, supra note 3.

255. Id.
256. PRC, supra note 150; infra note 269, professor Raj Bhala misused the 'necessity' test as a
conflation of Art.(b) and (g).
257. See China-Rare Earths Appellate Body Report, supra note 214, as stated by the Appellate
Body at para.5.118 of China-Rare Earths Appellate Body Report, "we find that the Panel did not err by
considering that it should focus on the design and structure of the export quotas in its assessment of
whether those measures relate to the conservation of exhaustible natural resources within the meaning

of Article XX(g) of the GATT 1994. In addition, we find that the Panel did not err in stating that 'the
analysis under subparagraph (g) does not require an evaluation of the actual effects of the concerned
measures'." Therefore, the Panel decided the case on the theoretical bases rather the "actual
assessments".
258. China-Rare Earths Panel Report, supra note 3, 17.6.3.3.

259. Id.
260. Id.
261.

Addendum to the Panel Report, China-Measures Related to the Exportation of Rare Earths,

Tungsten, and Molybdenum,
262.

1 VI (D)(40), WT/DS432/R/Add.1

(Mar. 26, 2014).

Panel Report, European Communities- Conditions for the Granting of Tariff Preferences,
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Secondly, as this case was reviewed, the Panel employed Art. XX (b)
"necessity" after the "disguised restriction on international trade" hybrid standard
test to examine the quota in dispute under GATT Art. XX (g). 263 The test standard
is recognized as "next to impossible" by Professor Donald M. McRae.2 64 Put in
another way, China-Rare Earths was decided based on the stricter "hybrid
standard" test, which some scholars even opined that could be a misuse of law.
The conflation of the 'necessity' test linked to Art. XX (b) and pointed to
previous findings that the distinctions between the connecting words 'necessary'
and 'relating to' require different tests, and 'mixing of the different tests under Art.
XX (b) and Art. XX (g), absent of context, would result in an approach that ignores
the important distinctions between the various subparagraphs of Article XX 265
The law applied in China-Rare Earths was not only confusing, but also much
stricter.266 This standard directly affected the exemption granted by the Panel.
Third, it was arguable that while the Art. XX (b) issue of this case should
have been judged solely on the basis of Art XX (b) law. Instead, it was rejected on
a different basis, not the law of Art XX (b). 2 67 According to the Panel's report, the
environmental issues of the China-Rare Earths case were implicated under Art.
XX (g). 2 68 In so doing, the respondent had to bear a higher "burden of persuasion"
standard since Art. XX (g) issues would be less deferential than measures under
Art. XX (b) when human (life and) health was at stake. 2 69 The Appellate Body
admitted that measures under Art. XX (g) could be more likely to be considered
270
"disguised" to pursue other regulatory objectives in previous cases.
WT/DS246/R (Dec. 1, 2003); see Panel Report, Brazil- Measures Affecting Imports of RetreadedTyres,

¶ VII.48,

WT/DS332/R (Jun. 12, 2007).

263. Bhala, infra note 267. See China-Rare Earths Panel Report, supra note 3, ¶ 7.6.3.1 (where
the Panel explicitly used "disguised restriction on international trade" standard rather "arbitrary or
unjustifiable discrimination" test. See China-Rare Earths Panel Report, supra note 3, ¶ 7.6.3.3 (the
Panel went back to WTO-consistent alternatives test which is generally used under Art. XX (b) for
"necessity" test. WTO, supra note 194, "It looked to see whether there were other less trade restrictive

or less discriminatory means available" in the similar way as Art. XX (b) "necessary" test requires).
264. Donald M. McRae, Trade and The Environment: The Development of WTO, 9 OTAGo L.
REv. 221, 234 (1998).
265. Raj Bhala et al., WTO Case Review 2014, 32 ARIZ. J. INT'L & COMP. L. 497, 568 (2015)
(discussing Appellate Body Report, China-Measures Related to the Exportation of Rare Earths,
Tungsten, and Molybdenum, WT/DS431/AB/R, WT/DS432/ABIR, WT/DS433/AB/R in Part B).
266. "Stricter" means the "next to impossible" standard; McRae, supra note 205 for [The "hybrid
standard" test in Art. XX exemptions (b) and (g) makes it "next to impossible" for state environmental
measures to ever meet the requirements of Art. XX (g).]
267. China-Rare Earths Panel Report, supra note 3, 1 8.1.1 (The Panel decided the case based on

the China's Accession Protocol at the issue of GATT Art. XX (b)).
268. China-Rare Earths Panel Report, supra note 3 (the Panel focused on the GATT Art. XX (g)
after Art. (g) was decided upon the China's Accession Protocol.).
269.

Henrik Horn and Petros Mavroidis, Environment, Trade, and The WTO Constraint: Bop Till

You Drop? 62 Rdvue Hell6nique de Droit International, 1-63 (2009).
270. Appellate Body Report, European Communities- Measures Affecting Asbestos and AsbestosContainingProducts, WT/DS135/AB/R (Mar. 12, 2001) (For instance, in the report on EC - Asbestos,

the AB confirmed that this was indeed the case "in this case, the objective pursued by the measure is the
preservation of human life and health through the elimination, or reduction, of the well-known, and life-
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This is the Art. XX (b) issue granted and admitted by The Panel themselves,
"[t]hat [is] necessary to protect the environment or human, animal or plant life or
health would likely be inconsistent with the object and purpose of the WTO
Agreement." 2 7 1 They continued, "[s]uch a result could even rise to the level of
being manifestly absurd or unreasonable." 272
However, unlike EC-Asbestos273 which was decided under Art. XX (b) for
"the well-known, and life-threatening, health risks posed by Asbestos", the same
"well-known, and life-threatening, health risks posed by" rare earth production was
granted a judgment in accordance with the Art. XX (g).274 It is arguable that some
facts are distinguishable between the two cases, but the life-threatening and health
risks to humans and animals are equally important and, in China-Rare Earths,
proved much more grave. 275
VI. WTO TRADE AND ENVIRONMENT STANDARD WAITING FOR RESPONSE TO BOTH
ITS OBJECTIVES AND OTHER INTERNATIONAL STANDARD LAWS

Beyond the issue regarding the applied Art. XX law in Rare Earths, the case
ruling contradicts both the objectives of the WTO and other broadly accepted
international principles in effect.
A. Self-contradictionof the WTO Trade and Environment Objective
The WTO's attention to the environment started early when the WTO was
established.276 The Preamble to the Marrakesh Agreement states:
Recognizing that their relations in the field of trade and economic endeavor
should be conducted with a view toward raising standards of living, ensuring full
employment, a large and steadily growing volume of real income and effective
demand. As well as a view toward the expansion of the production of and trade in
goods and services, while allowing for the optimal use of the world's resources in
accordance with the objective of sustainable development. All of this while
seeking both to protect and preserve the environment and to enhance the means for
doing so in a manner consistent with their respective needs and concerns at
277
different levels of economic development.
threatening, health risks posed by asbestos fibers. The value pursued is both vital and important in the
highest degree.") Id. at 172.
271. China-Rare EarthsPanel Report, supranote 3, f 7.3.2.2.6.
272. Id.
273. VED P. NANDA ET AL., International Trade and the Environment, in INTERNATIONAL
ENVIRONMENTAL LAW AND POLICY FOR THE 21ST CENTURY 554 (2nd ed. 2013).
SETrLEMENT:
ONEPAGE
CASE
274. EC-Asbestos,
WTO
DISPUTE
https://www.wto.org/english/tratop e/dispu e/cases e/lpagesum e/dsl35sum e.pdf (In

SUMMARIES,
EC-Esbestos,

the Appellate Body upheld the Panel's finding that the ban was justified as an exception under Art. XX
(b)- necessary to protect human life or health).
275. China-Rare Earths Panel Report, supra note 3, 11 7.3.2.2.2.1 (Harm arising from the mining
and production of the products at issue).

276. WTO Agreement: Marrakesh Agreement Establishing the World Trade Organization, Apr.
15, 1994, 1867 U.N.T.S. 154, 33 I.L.M. 1144 [hereinafter Marrakesh Agreement].
277.

Id. at 154, 162 (stating that "[a]ny State or separate customs territory possessing full
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The fundamental agreement allows members to adopt certain policies to
advance environmental protections and preserve the natural resources according to
their economic development needs. This WTO objective was embodied in various
case rulings. 2 7 8 In U.S.-Shrimp, the WTO Appellate Body interpreted the general
exceptions in GATT Art. XX and "famously stated that the Preamble 'informs' all
of the WTO trade agreements and explicitly acknowledges 'the objective of
sustainable development."' 279 In reference to this and other language in U.S.Shrimp, Professor John Jackson calls the decision a constitutional door opener for
approaches that require a broader perspective than just the four corners of the very
extensive GATT/WTO treaty language." 2 80
However, the Rare Earths case adopted the "hybrid standard" and "just the
four corners of the very extensive GATT/WTO treaty language." Therefore, the
conservation of exhaustible resources and the sustainable development objectives
might only theoretically exist in the WTO agreement. 2 8 1
B. The WTO is exclusively a "MarketAccess Rights Agency."
The established Committee on Trade and Environment (CTE) was dedicated
282
to achieving a positive relationship between trade and environment.
However,
about twenty years later, the commitment standard is disappointing. 283 The
committee work is based on two important principles. First, "if the committee does
identify problems, its solutions must continue to uphold the principles of the WTO

autonomy in the conduct of its external commercial relations and of the other matters provided for in
this Agreement and the Multilateral Trade Agreements may accede to this Agreement, on terms to be
agreed between it and the WTO. Such accession shall apply to this Agreement and the Multilateral
Trade Agreements annexed thereto.").
278. See Marrakesh Agreement, supra note 278.
279. Steve Chamovitz, A New WTO ParadigmFor Trade and The Environment, 11 S.Y.B.I.L. 15,
18(2007).
280. Id.
281.

STEVE CHARNOVITZ, THE PATH OF WORLD TRADE LA WIN THE 21ST CENTURY 434 (2014).

282. The Committee on Trade and Environment ('regular' CTE), WORLD TRADE ORGANIZATION,
I https://www.wto.org/english/tratope/envire/wrkcommittee_e.htm (last visited Jul.15, 2016).
283. Compare Environmental and Regional Trade Agreements, OECD, 1-2 (2007),
https://www.oecd.org/env/38664937.pdf.
(For instance, according to 2007 Executive Summary of
OECD, "the United States wanted to put trade and environmental issues in the Regional Trade
Agreements on an equal footing" while "trade and environment debates have traditionally seen
developing country negotiators cautious about incorporating environmental considerations into
multilateral
trade
agreements.")
Members
and
Partners,
OECD,
http://www.oecd.org/about/membersandpartners/. Japan, the U.S. and China are signatories of OECD.
The

Committee

on

Trade

and

Environment

('Regular'

CTE),

WTO,

I

(https://www.wto.org/english/tratop-e/envir-e/wrk-committee e.htm) (The WTO Committee on Trade
and Environment (CTE) was created since 1994). With Eric Neumayer, The WTO and the Environment:
Its Past Record is Better than Critics Believe, but the Future Outlook is Bleak, 4 Global Environmental
Policy 1, 6 (2004). "The WTO has done little to promote environmental protection so far and there is
little hope that this is likely to change in the future." See p. 1. "The CTE has not become a frontrunner
in triggering environmentally friendly reform of the multilateral trade regime, but a forum for rather
fruitless discussions."
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trading system."284 However, second,
The WTO is only competent to deal with trade. In other words, in
environmental issues its only task is to study questions that arise when
environmental policies have a significant impact on trade. The WTO is
not an environmental agency. Its members do not want it to intervene in
national or international environmental policies or to set environmental
standards. Other agencies that specialize in environmental issues are
better qualified to undertake those tasks. 285
After those related rulings, scholars point out that the WTO is now a "market
access rights agency." 2 86 This explains such a case that it is always a loss of the
environment when the health issues and other non-tradable interests conflict with
WTO trade.
C. Incompatibility with StandardsofInternationalLaws and Human Rights
The pollution and living conditions issues are related to human rights. The
Art. XX (b) of "protection of human, animal, and plant life" was purported to be
consistent with the untradeable interests.2 87
As discussed above, the human, animal, and plant life issue might not give
enough consideration when the Panel reached the judgment. The fundamental
importance of the flexibilities provided in GATT Article XX is incontrovertible
according to the Preamble of the WTO Agreement.288 As admitted by the Panel,
the harms to human, animals, and plant life caused by rare earth production and
mining, are severe and shocking. 289 As the dissenting Panelist reasoned China
could "invoke Art. XX of the GATT 1994.",290 Following the logic of the evidence
permitted, the China-Rare Earths case was entitled to a review provided under
GATT Art. XX (b). 29 1 Nevertheless, the measures in dispute under Art. XX (b) of
"protection of human, animal, and plant life" were judged under an unequal basis,
not on the basis of GATT Art. XX, but on the basis of Protocol 11.3.292 As the

.

284. The Environment: A
Specific Concern, WORLD TRADE ORGANIZATION
1,
https://www.wto.org/english/thewtoe/whatis-e/tif e/bey2_e.htm (last visited Feb. 17, 2016).
285. Id.
286. Steve Chamovitz, A New WTO ParadigmFor Trade and The Environment, 11 S.Y.B.I.L.15,
35 (2007).
287. Rachel Harris and Gillian Moon, GATT Article XX and Human Rights: What Do We Know
from the First 20 Years? Melb. J. Int'l Law 432, 451 (2015). "Article XX is generally considered to
offer the best possibility of protection for a trade-affecting human rights measure."
288. China Rare Earths Panel Report, supranote 3, at Il 7.3.2.2.8.3 ("The fundamental importance
of the flexibilities" provided in GATT Articles XX and XXI is "incontrovertible," "[i]n light of the
preamble of the WTO Agreement, which embodies the purpose and objective of the WTO.").
289. China Rare Earths PanelReport, supra note 3.
290. China Rare Earths PanelReport, supra note 3.
291. China-Rare EarthsPanel Report, supra note 3, 11 7.138 (separate opinion) ("Therefore, in my
view, unless China explicitly gave up its right to invoke Article XX of GATT 1994, which it did not,
the general exception provisions of the GATT 1994 are available to China to justify a violation .
Art. XX (b) is not excluded.).
292. Id. 117.137 (separate opinion).
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report shows, in this case, the Panel was consistently "in difficulty" to be
persuaded at each and every point under Art. XX (g) due to the much higher
"burden of persuasion" standard placed on the respondent. 293 The case gives the
impression that the judgment of Art. XX (b) of "protection of human, animal, and
plant life" issue was manipulated via a legal bias. 294
From a broader perspective, the ruling was inconsistent with other
international legal standards. There is a broad recognition of the relationship
between environmental protection and human rights, inter alia, "Environmental
Poverty Law", poor people are more likely to suffer the consequences of
environmental pollution. 295
This situation is true at both the international and national levels.
Internationally, poor nations tend to have more severe environmental problems
than wealthier nations. Examples of these problems are easy to identify. Air
pollution in Mexico and China is generally more severe than in France or
Australia.296
At the national level, e.g., "in 1994, President Clinton issued an executive
order calling on federal agencies to make certain that environmentally undesirable
or minority
activities do not disproportionately burden low-income
communities."297
Whereas here, the WTO ignored other international standards and the shifted
environmental burden of rare earth mining and production. 298
The case
downplayed the human rights issues, and contradicted the international
environment concerns and the international community efforts for better living
conditions.
D. Summary
Therefore, the case decision can be questioned from the perspectives of other
international legal standards, inter alia, the human rights.
VII. THE EXPORT POLICY SHOULD HAVE NOT BEEN ISOLATED FROM
THE COMPREHENSIVE POLICY
Beside of the problem that the Panel of China-Rare Earths adopted the
theoretical methodology at issue without "balancing and weighing" actual effects
of the measures in dispute, the Panel reviewed the rare earths conservation policy
separately one after another: (a) strict control of access to the rare earth industry;
293. China-Rare Earths Panel Report, supra note 3, 11 7.91, 7.398, 7.433, 7.446, 7.483, 7.497,
7.510, 7.531, 7.544, 7.562, 7.566, 7.586, 7.638, 7.650, 7.662, 7.715, 7.746, 7.764, 7.791, 7.803, 7.817,
7.889, 7.917, 7.925, 7.929.
294. Id.
295. ARMIN ROSENCRANZ ET AL., THE PRINCIPLES, STRUCTURE, AND IMPLEMENTATION OF
INTERNATIONAL
ENVIRONMENTAL
LAW
13
(1999),

https://www.ucar.edu/communications/gcip/m3elaw/m3pdf.pdf.
296. Id.
297. Id.
298. See generally China-Rare Earths Appellate Body Report, supra note 214.
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(b) taxation measures; (c) tackling harm to environment caused by mining and
production; (d) strict quantitative control of extraction and production and export
restriction; and (e) strict enforcement of laws and regulations relating to rare earth
industry. 299 Scholars pointed out that "export policy should not be viewed in
isolation." 300 The export controls are embedded in a greater transformation of the
strategic rare earths industry."oi The respondent promoted "a broad set of
policies, including industry reorganization, resource conservation, and
environmental protection. ,302
This follow up study provides insights on how the respondent, a transitional
economy between a planned economy and market economy, has been conducting
its economic reform to achieve the rare earth industry reorganization, resource
conservation, and environmental protection "as a whole." 303 The first-hand
research was conducted at both the macroeconomic level and the microeconomic
level, respectively.
A. Macroeconomic Policy Review
At the macroeconomic level, it is important to understand the rare earth
industry reform under the transitional background of China's economy. Rare earth
industry reform was not able to take place alone, but through, and in concert with,
the state-owned enterprises (SOEs) reform and the SOEs' ownership restructuring.
1. The Defendant is a Transitional Economy
China has been trying to obtain market economy status for numerous reasons.
Market economy status (MES), "has come to the top of the international agenda,
bringing heated discussions on whether or not China will soon be granted this
status." 304 China argues that its WTO accession documents foresee an automatic
acquisition of MES after December 11, 2016.305 Some other WTO members think
the text in question is subject to interpretation. 306 For practical reasons, in the
negotiations of various agreements including those with the EU,307 the issue has
held state-owned enterprises (SOEs) investment 308 and market access. 309

299.
300.
Industry,
301.
302.
303.

China-Rare Earths Panel Report, supra note 3, 17.369.
Jost Wiibbeke, Rare Earth Elements in China: Policies and Narratives of Reinventing an
38 RESOURCES POLICY 384, 394 (2013).
Id.
Id.
PRC STATE COUNCIL, supra note 134.

304. One Year to Go. The Debate Over China's Market Economy Status (MES) Heats Up 1
(2015),
http://www.europarl.europa.eu/RegData/etudes/IDAN/2015/570453/EXPOIDA(2015)570453_EN.pdf.
305. Id.
306. Id
307. Id.
308.

FRANCOIS GODEMENT & ANGELA STANZEL, THE EUROPEAN INTEREST IN AN INVESTMENT

2015),
(Feb.
7
CHINA
WITH
http://www.ecfr.eu/publications/summary/the europeaninterestinaninvestmenttreaty with china3
32
TREATY

2016 WTO STANDARDS:GATT ART. XX IMPOSSIBLE EXEMPTIONS

131

China has been claiming that "it has reached a crucial period and reforms
have entered a tough stage." 3 ' 0 The new administration explicitly stated that it was
31
harder to reform when the policies affected the interested groups in China. 1
Without this overall and continuous reform momentum, an industrial level policy
could hardly achieve its goals because of the interested groups affected.
2. Continuing SOEs Reform to Rebuild an Interest-Sharing Rare Earth
Industry Structure Between Local Governments and the Central
Government
Solving the smuggling issue in this case needs the support of local
governments; "In 2012, a year of transition in China's top leadership, how to
balance central and local interests may take priority." 312 The lack of local
government support partly contributed the chaos; "[o]verheated rare earth
production in China during the 1990s and the early 2000s generated a fragmented
313
industry with thousands of mines, many engaging in reckless mining and illicit."
3 14
The central government campaigned to close local small rare earth companies.
The closing affected both local governments' revenue and involved some officials'
personal interests.31 s Without local administrative support, the smuggling and
illegal exploitation will not stop.3 16 Without a new sharing structure "to balance
central and local interests," the goal to protect the environment and/or to conserve
3 17
exhaustible natural resources will be hardly achievable.
Most large rare earth companies are state-owned enterprises (SOEs).3.

The

309. EESC Against Granting Market Access to China, EUROPEAN ECON. AND Soc. COMM. (Jul.
14, 2016), http://www.eesc.europa.eu/?i=portal.en.press-releases.40018.
310. China Must Stick to Direction of Reform, CHINA DAILY (Jun.5, 2012),
or
http://www.chinadaily.com.cn/china/2006-06/05/content_608154.htm
http://www.reuters.com/article/us-china-economy-reform-idUSBRE82HO2420120318.
311. Gabriel Wildau, China's State-Owned Enterprise Reform Plans Face Compromise, Fin.
2015),
https://next.ft.com/content/5eeeb84a-5aaa- l le5-97e9-7fbf5e7177b
Times
(Sept.
14,
(explaining the new SOE reform 2015 shows the compromise to the interest groups).
312. MORRISON & TANG, supra note 9, at 15.
313. Id. at 12.
[Rare
314. Id. at 15; see also Xitfi shingchan zhixi kaishi zhingzhi (
1)
Earth Production Order, Began a Crackdown], RtNMiN RiBAO HAIWAI BAN (XR B
[PEOPLE'S DAILY] (Aug. 9, 2011) http://www.gov.cn/banshi/2011-08/09/content_1922128.htm.
)T9i [Halfof the Illegal Rear Earths
LbIIJiifE
315. $E
dif
Is Related to Interests of Government Officials according to the Industry Experts], XINHUA NEWS,
http://news.xinhuanet.com/fortune/2014-08/1 1/c_126853478.htm (last visited Nov. 5, 2016).
316. ZHONGGUO JINGJI YU RIBEN QIYE 2015 NIAN BAIPISHU (t Eggg 02'II/20154 Gdi

*) [CHINA ECONOMY AND JAPANESE COMPANIES 2015 WHITE PAPER] 103 (2015),
[hereinafter CHINA-JAPAN WHITE
http://www.cjcci.biz/publichtml/whitepaper/2015/400PCN.pdf
PAPER].
) [CHANG JIAN], WOGU6 KUANGCHAN ZIYUAN CHORANG SHOUYi
317. CHANG JIAN ('
) [MINERAL RESOURCES INTEREST
GONGXIANG JlZHi YANJIO (
SHARING MECHANISM], Gu~JIA FAZHAN HE GAIGl WtIYUANHUI JINGJi TIZHi Y0 GUANLI YANJIO SUO

$iT

&

±) [NAT'LDEV. & REFORM INST. ECON. SYS.
DE (
I
MGMT. COMM.] (2014), http://www.china-reform.org/?content_554.html.

318. Chun-Wei Yap, China to Merge Rare-EarthArms of Six State Metal Producers, WALL ST. J.,
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first round of SOE reform was started by Zhu RongJi in the 1990's. 3 19 China's
SOE reform closed 60,000 state-owned enterprises from where forty million
people lost their jobs. 32 0 It brought back the performance of the SOEs, but, the
SOEs, valued at$16 trillion in total, performed poorly, according to Bloomberg
News.32 1 China planned to continue the reform after this new administration
stepped-up in 2012.322
The impact of the continuing SOE Reform on the rare earth industry includes
both the new sharing structure to balance the interest between the central and the
local govemments, and the principle to stay at arm's length from the rare earth
companies.3 2 3 The former was to be achieved through the rare earth industry
consolidation of local companies.324 For keeping governments from directly
influencing companies, the reform allows more diverse equity ownership. 325 The
Guideline on SOE Reform 2015 (hereafter the Guideline) key points are as
follows: 326
First, State Asset Administration of China (SAAC) and local governments are
required to keep at an arm's length from the company daily decision-making by
following the modem corporate governing structure.3 2 7 SAAC shall change its
position accordingly from being the administrator of SOEs to being a
shareholder. 328
Secondly, the Guideline emphasizes the market function to achieve economic
efficiency. 329 The Guideline encourages SOEs to be listed as a whole 330 and

(May. 14, 2015),
http://www.wsj.com/articles/china-to-merge-rare-earth-arms-of-six-state-metalproducers-1431607567 (showing they are state-owned).
319. China Leaders Consult Old Master Zhu Rongji Over Reform, BLOOMBERG NEWS (Sept.14,

2015), http://www.bloomberg.com/news/articles/2015-09-15/china-leaders-said-to-consult-old-masterzhu-rongji-over-reform.
320. Id.
321. Id
322. See Gabriel Wildau, supra note 313.
323.

NAT'L SCHOOL OF DEV.,

CHINA'S SOE REFORM:

DOMESTIC

AND

INTERNATIONAL

PERSPECTIVES (2015), http://en.nsd.edu.cn/article.asp?articleid=75 11; Xinhua, Mixed-Ownership Key to
SOE
Reform:
NDRC,
CHINADAILY
ASIA
(Sept.
14,
2015),
http://www.chinadailyasia.com/business/2015-09/14/content_15316352.html ("The intervention of the
government agencies is forbidden.").
324. JIAN, supra note 319.

325. Zhanggdng zhangydng, guowuyuan gudnyu shinhuagudydu qfyd gdigg de zhiddo yifian (4P
. &#_49
gg'
N -5-,9 ) [CPC Central Committee and State Council on

A

Deepeningthe Guidance ofState-Owned EnterpriseReform], XINHUA WANG (Vi* R) [XINHUA NEWS

AGENCY]

(Sept.

13,

2015),

http://news.xinhuanet.com/politics/2015-09/13/c 111 6547305.htm

[hereinafter SOE Guideline] (highlighting in section (V), the reform plan emphasizes the transparency

of the company management through equity diversity.measure); China Released a New Round ofSOE
Reform
Plan
Sparked
Heated
Debate,
BBC
(Sept.
13,
2015),
http://www.bbc.com/zhongwen/simp/china/2015/09/150913_china-guoqi.

326. SOE REFORM, supra note 325.
327. Id. § Ix.; WANG, supra note 327 ("[The] intervention by government agencies will be
forbidden.").
328. SOE REFORM, supranote 325, § Xiii.
329. Id. at § A.
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through the market to liquidate the outdated sectors of large entities. The central
government shall focus on the administration of its assets and monitor its capital
gains.3 3 1
Third, the reduction of the SOE's state equity ownership and the increase of
private investors' involvement are directed to achieve the transparency of SOEs
decision-making. 332 The state shall retain a lion share of control only over the
industries that are related to the national security, economic stability and sensitive
areas. 333
3. Ownership Concentration and State Control over the Upstream of Rare
Earths Industry
First, the overall ownership structure of the international rare earth industry is
concentrated in upstream. 33 4 Hastings and Lynas hold the absolute control of
Australian rare earths, 335 while "Molycorp is the largest holder of rare earth
deposits outside of China."336
China started the concentration in 2006. " Concentrated companies could be
accountable for environmental damages and serve the purpose of conserving the
rare earth resources. The cleaning-up of rare earth pollution and eco-recovery
activites are costly. For example, Molycorp spilled in a desert in the 1990's. 33 It
33 9
took years for Chevron, the parent company, to clean up chemical contaminants.
The respondent of the Rare Earths case required mining companies to make a
deposit for ecological recovery according to the Deposit for ecological recovery
requirements in Opinions on Enhancing the EcologicalProtection andRestoration
of Mines 340 and Several Opinions of the State Council on Promoting the
Sustainable and Sound Development of the Rare Earth Industry.34 1 The
respondent further placed the standard on the emission of pollutants in the rare

330.

See generally Rules Governing the Listing of Stocks on the Shanghai Stock Exchange,

http://english.sse.com.cn/laws/framework/c/3978488.pdf (last visited
Dec. 17, 2016) (China has been allowing companies to partially list their units so long as they conform
to strict listing requirements on the stock markets either on the Shanghai Stock Exchange or the
Shenzhen Stock Exchange).
331. SOE REFORM, supra note 325, §§ Xii, Xiii, and (Xv).
332. Id. §§ XIX, Xxiii.
333. Id. § V.
334. See
AUSTRALIANRAREEARTHS.COM,
http://www.australianrareearths.com/known-reesresources-reserves.html (last visited Feb.18, 2016).
SHANGHAI STOCK EXCHANGE,

335. World Rare Earth Elements Deposits by Country ex-China, AUSTRALIANRAREEARTHS.COM,
http://www.australianrareearths.com/images/global-reel.gif (last visited Jul. 17, 2016)); see also Lynas

Financial

Report

9,

ANNUAL

http://www.annualreports.com/HostedData/AnnualReports/PDF/ASXLYC_2015.pdf
336. GRASSO, supra note 19, at 13.
337. PRC STATE COUNCIL, supra note 139.
338. MORRISON & TANG, supra note 9, at 13.
339. GRASSO, supra note 19, at 16.
340. China-RareEarths PanelReport, supra note 3, 17.556.

341. Id

REPORTS,.
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earth industry to reduce the harm to humans, animals and plants. 342 Companies in
the industry shall mandatorily make significant investments to meet those
standards.3 43 Besides the environmental protection purpose, consolidation helps
serve the conservation goals. It is practically easier to monitor fewer companies.
a. Horizontal Division: "5+1" Concentrated Rare Earths Industry Structure
The division of the central and local companies has been scheduled as
follows: China North Rare Earths takes control of the former Baogang Rare
Earths.34 4 China Minmetals Co, Chinalco, and CNMC are another three Central
SOEs in the South while Ganzhou Rare Earths, Jiangtong Rare Earths,
Guangcheng NonFerrous Metals and Xia'men Tungsten Co are local companies
holding the interests of the local natural resources on behalf of the local
governments. 345
The Ministry of Industry and Information Technology designed that the six
companieS 346 shall functionally concentrate the local little mines of each region,
reduce the production for sustainability purpose, and protect the concerned
environments. 347

The six large groups have taken over seventy-seven rare earth mining permits
of the seventy-eight in total in China and consolidated seventy-seven of ninetynine smelting and refining enterprises by the end of 2015 as expected to complete
the consolidation mission. 348
The rare earth resource is apparently sensitive to the respondent's security.
Pursuant to the SOE reform Guideline, the government would start loosening the
rare earth downstream industry control while the respondent maintains the higher
level of equity control over the upstream resources.349
342.
ENVTL.

EMISSION STANDARDS OF POLLUTANTS FROM RARE EARTHS INDUSTRY,
PROTECTION.

PRC MINISTRY
(2011),

http://english.mep.gov.cn/standards reports/standards/waterenvironment/Dischargestandard/201111/
W020110210366768105784.pdf.
343.

PUI-KWAN TSE, U.S. GEOLOGICAL SURVEY, CHINA'S RARE-EARTH INDUSTRY 9 (2011)

("Rare-earth producers will be required to meet the environmental emission standards; otherwise, they
will be shut down.").
344. See China-RareEarths Panel Report, supranote 3.
345. Xit6 5+] Ndnbdi Gejsi yrXingching Hiis& sTKulng Reng Zhanjiu Bnbjingshdn (W±5+1
T
i 1)[Rare Earths Industry 5+1 Architecture Instituted, But
AMM)
iEAUE
Smuggling Goods Holds Halfof Market], ZHONGGU6 ZHENGQUAN BAO GUAN (r
[CHINA SEC. J.] (Aug.19, 2015), http://www.cs.com.cn/ssgs/gsxw/201408/t201408194485675.html.
346. The discrepancy of the number shows local governments compete for their local interests and
try to change the original design by the central government.
347. Dixing Jitudn Zhdo Zhanggud X 0Chnyd FAzh in xn Gdjd ()K M
_X PW
1%AlLVMfiW) [Big Companies Will Control the Rare Earths Industry], XINHUA ($fr$ 1)(Aug.10,
2015), http://news.xinhuanet.com/fortune/2015-08/10/c_1116194639.htm.
348. Xtt Hangy& Zh6ngh6 Tis6 Liu dA Jituan Niandi Winchdng Ch6ngzi (F6 Gii) (±
AkM
R MR)) [Rare Earths Consolidation accelerated, Six Groups shall be
R
AA7
Formed by the End of This Year], ZHONGGU6 ZHENGQUAN BAO GUAN (r MiiEEREEN ) [CHINA
SEC. J.] (Aug. 11, 2015), http://www.cs.com.cn/ssgs/gsxw/201508/t20150811 4774925.html.
349. The upstream resources are regarded as critical to the national security. GRASSO, supra note
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b. Vertical Separation: Dividing the Rare Earth Resources Companies from
Downstream Companies
The policy architecture design was illustrated via the reform of the largest rare
earth producer, Baogang Rare Earths.3 50
Inner Mongolia Baogang Rare Earths was a part of the Baogang Group,
a
giant SOE in the northern China. Inner Mongolia Baogang Rare Earths was listed
in 1997 and changed its name to its current form on January 14, 2015.352 On
February 20th, 2014, China Security published a notice that the Inner Mongolia
Baogang Rare Earths and Inner Mongolia Baogang Steel Group (the other parallel
According to the
subsidiary of the Group) released their Development Plan.
Plan, the latter shall own all the resources of the rare earths and steel ores and
concentrate the mining industry in the North,354 turning it into a resource
On the other hand, as prescribed in China Northern Rare Earths
company.
High-Tech Co Article of Association Article 13, Inner Mongolia Baogang Rare
Earths, now called China Northern Rare Earths High-Tech Co (hereinafter China
Northern Rare Earths), shall focus on the application of the rare earths,
technologies development and shall concentrate on the local smaller companies.356
China Northern Rare Earths locates itself in the downstream of the chain.3 57
Therefore, the upstream resources and downstream application of resources
were divided vertically in the chain. The two companies would have different
equity ownership standards according to the Guideline.35 s
The new central and local interest sharing structure made local governments

352. Bdogang Xti

20 ri qi Gangming "B6ifang XtO'"

(

21, at 22. (According to the SOE Reform, the state ownership shall be controlling as evidenced by the
data below).
350. Guanyu Neimenggu Baogang Ganglian Gufen Youxian Gongsi Yu Neimenggu Baogang Xitu
Gaokeji Gufen Youxian Gongsi Weilai Fazhan Zhanlue de Shishi Guihua [Development Plan of the
Implementation of the strategy of Inner Mongolia Baotou Steel Union Co., Ltd and Inner Mongolia
Baotou Steel Rare Earth Hi Tech Co., Ltd.], ZHONGGU6 ZHENGQUkN BlAO GUAN (9 Pi!EM11RAM
i) [CHINA SEC. J.] (Feb. 20, 2014), http://wo.cs.com.cn/html/2014-02/20/content_813393.htm?div--I
[hereinafter Development Plan].
351. Brief Introduction, BAOGANG GROUP, http://www.btsteel.com/web/index.html (last visited
Oct. 15, 2016).
[BaogangRare Earths Renamed as China Northern Rare Earths], Zhonggu6 Zh~ngquhn Wing (P M
2015),
(Jan.14,
[CHINASTOCKS]
iiEfR)
http://ggjd.cnstock.com/company/scpggjd/tjd ggkx/201501/3310310.htm.
353. Development Plan, supranote 352.
354. Id.
355. Id.
356. Id.
357. (China Northern Rare Earths shifts into downstream business as the Development Plan
indicates to focus on the application of the rare earths instead of the upstream mining.) China Northern
Rare
Earth
Group
High-Tech
Co.
Ltd
(6001Il.SS),
REUTERS,
http://www.reuters.com/finance/stocks/companyProfile?symbol=6001 1LSS (last visited Nov. 5, 2016);
Art. 12 Mission, focusing on the tech innovation and expand both domestic and international markets
358. See Development Plan, supranote 352.
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winners, e.g., the local government Inner Mongolia has 73.77% of equity in China
Northern Rare Earths' parent company.35 9 In the "5+1" structure, the local
360
governments further secured their interest share of resources as it shows below.
Jiangtong Rare Earths is in Sichuan Province.3 6 The SOE Chinalco has been
in the Sichuan Province as well.36 2 The competition between the SOE Chinalco
and Jiangtong Sichuang was intense. 363 In 2014, Jiangtong acquired another five
local smaller companies to form a bigger group to fence off the SOE giant.364 The
local government explicitly declared their support for Jiangtong, in that the local
So far, Jiangtong has not
rare earth industry shall follow Jiangtong's leadership. 6
been a part of the structure of the new "5+1" industry plan. 366 Nobody knows
whether its fate is to be a part of Chinalco or change the original "5+1" structure to
";5+2."
In reconciliation by the central government, the new design brought the
previous resource interest competitors and local governments to the shareholder
meeting table. 368 The recent SOE reform Guideline further involves more market
players including stock exchange regulators, institutional investors, private
369
investors, and professional firms to monitor the operation of companies.
Theoretically, local governments will no longer be able to extract as much as they
wanted for their own interests. Significant business plans would be decided by the
board after the shareholders meeting authorization.370 In so doing, the goal of the
conservation of the exhaustible resources could be finally achievable.

(izb,
(IdLL),
CAPITAL
STRUCTURE
359. Northern
Rare
Earth
http://www.reht.com/sitefiles/services/cms/page.aspx?s=1&n=7 (last visited Oct. 2, 2016).
360. Zhongly Jiangtong, infra note 364.
361. Company
Overview,
JIANG
TONG
COPPER
RARE
EARTH
Co.,
LTD.,
http://www.scjtxt.com/About/article-9-112_1.html (last visited Jul. 18, 2016).
362. Zh6ng 111 Jiang T6ng Chingduitdixi Sichuan Sh6ng Xit Zhdngh6 Hu6ydowbi Jidn N6ng (cp
[Zhonglv Jianglong Competition is Getting
'ikVi
f)
l fi)1 lJ II 'ifti
(#i#RI) (Mar. 28, 2014), http://news.xinhuanet.com/energy/2014Intensifying], XINHUA
03/28/c_126327301_2.htm.
362. Id.
363. Id.

364. Id.
365. Id.
366. Zhongly Jiangtong, supranote 364.
367. Id.

368. Zh6nghua

F6nmin

G6nghdgu6 Huanjing Boh6

FA

[Environmental Protection Law of People's Republic of China], EU-China Envtl. Gov't Programme
arts.
13,
14
(Apr.
24,
2014),
http://www.ecegp.com/files/2/Environmental%20Protection%2Law/20of/2OPRC%202014.pdf
(unofficial translation).
369. SOE Reform, supranote 325, § Xvii.
370. Id § Vii.
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Exhibit 6: The SOE Local and Central Government Interest SharingStructure371
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371. See generally, Naughton, Berry, Top-Down Control: SASAC and the Persistence of State
Ownership
in
China,
THE
UNIV.
OF
NOTrINGHAM,
www.nottingham.ac.uk/shared/sharedlevevents/. . /2006_JuneChinaNaughton.doc (last visited Nov.
5,2016).
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B. Microeconomic Level Case Study

Compared to the macroeconomic level reform, the company level changes
started much earlier. Inner Mongolia Baogang Rare Earths followed dozens of
acquisitions of local rare earths companies in 2012.372 The world's number one
rare earth producer, Inner Mongolia Baogang Rare Earths, was split into "China
Northern Rare Earths" and "Inner Mongolia BaoTou Steel Union." 373 Pursuant to
the later "5+1" plan and the vertical division.of the rare earth industry, Inner
Mongolia BaoTou Steel Union, a resource company, functioned to concentrate the
upstream local smaller mines of the northern region to reduce the production for
sustainability purposes and protect the environment at issue. 374 China Northern
Rare Earths continued with more equity acquisitions in the downstream.3 7 5
However, the two SOEs acquisition strategies were different.
The Comparison between China NorthernRare Earths and Inner Mongolia
BaoTou Steel Union:
1.

Diversifying the Parent Companies Equity and Public Offerings3 7 6

Inner Mongolia Baogang Group, as the parent SOE company in the North,
had to follow the SOE Reform Guideline and made some accommodations
accordingly. The parent companies modified its equity ownership of the two listed
subsidiaries.37
It remained 38.92% of state ownership in China Northern Rare
Earths.3 7 8 However, Baotou Steel Union Co, the rare earth resource company,
increased its state ownership from 1.64% to 51.65%; by the third quarter there was
roughly another 3% increase as the exhibit below shows. 379

:titik) [inner Mongolia
372. Bao Gang XTt Zh6nghe 12 Jia XTtil Qiye (l2*
Baogang Group Rare Took Over 12 Rare Earths Companies], ZHONGGU6 XINWtN (* PIM lV) [CHINA
NEWS] (Dec. 28, 2012), http://www.chinanews.com/stock/2012/12-28/4445318.shtml.
373. Development Plan, supranote 352; see also China-RareEarths Panel Report, supranote 3.
374. Big Companies Will Controlthe Rare EarthsIndustry, supra note 341.
375. Id.
376. "5+1", the 6 rare earths companies are listed. See infra note 387; see also Exhibit 7.
377. See generally, China Northern Rare Earths High Tech: 2014 Annual Reports, at 39, 41.;
China Northern Rare Earths High Tech: 2015 Quarter Reports at 2; China Northern Rare Earths High
Tech: 2016 midterm reports at 24; BaogangSteel Union: 2015 Ist Quarter Report at 5, 23, 26; Baogang
Steel Union: 2015 1 ' Quarter Report at 21.
378.

CHINA NORTHERN RARE EARTHS (GROUP) HIGH-TECH Co., LTD. THIRD QUARTER REPORT

2
(2015).
2015
OF
http://www.sse.com.cn/assortment/stock/list/stockdetails/announcement/index.shtml?COMPANYCO
DE=6001 11 &productld=6001 11 &bt-%E5%85%A8%E9%83%A8&static=t.
379. INNER MONGOLIA BAOTOU STEEL UNION CO.,LTD MIDDLE TERM REPORT 21 (2015).
http://www.sse.com.cn/assortment/stock/list/stockdetails/announcement/index.shtml?COMPANYCO
DE=600111&productld=600111&bt=%E5%85%A8%E9%83%A8&static-t (lasted visited Nov. 22,
2015).
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380

Exhibit 7 Difference of the Equity Structure
Source: Shanghai Stock Exchange
China Northern Rare Earths38'
[Downstream]
State-Owned Equity
38.92%
Hong Kong Jiaxin Co.,Ltd
9.07%
[Foreign Investment]
China Securities Finance
2.99%
Corporation., Ltd
Central Huijin
Investment.,Ltd
ZOFUNDS

1.64%

0.75%

BaoTou Steel Union Co 3 82
[Upstream]
State-Owned Equity
54.66%
Shanghai Lijiaying
Trading Co
Shanghai Liumu
Dingxiang
Investment co
Guohua Life
Insurance
Hua'An Investment
Hong Kong
[Foreign Investor]

4.78%

3.80%
3.76%

2.56%

2. China Northern Rare Earths Subsidiaries and Branches Level Equity
Ownership Study
The companies in downstream equity structure even involved more
participation from private investors at the lower level. 3 In early 2014, Inner
Mongolia Baogang Rare Earths, currently China Northern Rare Earths,
consolidated another five local companies, but this time the company acquired
only 34% equity of the four subsidiaries and strategically bought 5% equity shares
from the last one. 384 The strategy was consistently embedded in the later issued
SOE reform Guideline.3 8 5

380.

CHINA NORTHERN RARE EARTHS (GROUP) HIGH-TECH CO.,LTD THIRD QUARTER REPORT OF

(2015).
4
2015
http://www.sse.com.cn/assortment/stock/list/stockdetails/announcement/index.shtml?COMPANYCO
DE=6001 11 &productld=600l 111&bt-%E5%85%A8%E9%83%A8&static-t.
381. CHINA NORTHERN RARE EARTHS (GROUP) HIGH-TECH CO.,LTD THIRD QUARTER REPORT OF
(2015).
2
2015

http://www.sse.com.cn/assortment/stock/list/stockdetails/announcement/index.shtml?COMPANYCO
DE=6001 11 &productld=6001 l l&bt--%E5%85%A8%E9%83%A8&static=t.
382.

INNER MONGOLIA BAOTOU STEEL UNION CO.,LTD THIRD QUARTER REPORT OF 2015 5

(2015).
http://www.sse.com.cn/assortment/stock/list/stockdetails/announcement/index.shtml?COMPANYCO

DE=600 Ill &productld=600l 11 &bt=%E5%85%A8%E9%83%A8&static-t.
383. Id. at 15.
384. Bao Gang Xt Jijng Zhinghd W Jid . Xt GangsT (NW III *i-:61V & ) [Inner
Mongolia Baogang Group Rare Takes Over Five Rare Earths Companies], ZHONGGU6 ZHINGQUAN
Bo
GUAN
(PMiUE* lilEARI)
[CHINA
SEC.
J.]
(Dec.
11,
2014),

http://www.cs.com.cn/ssgs/gsxw/201412/t20141211_4587560.html.
385. The upstream rare earths resource is regarded as critical to national security where the art. 5, 1
3 specifies state to be the controlling shareholder. Xinthau (fr@), CPC CENT. COMMITTEE AND ST.
Y
COUNCIL ON DEEPENING THE GUIDANCE OF ST.-OWNED ENTERPRISE REFORM (M*PAA
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As the diagram shows below, China Northern Rare Earths, a subsidiary
SOE, owns three branches of companies and four kinds of subsidiaries.386 The first
category contains four subsidiaries of 100% ownership; the second level of control
is 51% plus state ownership.3 8 7 In those companies, the China Northern Rare
Earths has controlling voting power in board decisions.3 8 8 The third level of
control is the leveraging control through its voting power. 389 Within these
companies, China Northern Rare Earths owns more than 34% of equity. 390 The
last category is the significant ownership; China Northern Rare Earths decreases
the equity ownership with the last six companies on the right end of the chart
It implies that the private
below in the range between 10.2% and 5%.391
ownership, including foreign investors, 392 will increase proportionally up to
95%.393

394

Exhibit 8: China North Rare Earths

(Aug. 24, 2015), http://news.xinhuanet.com/politics/2015lJ
09/13/c 11 16547305.htn.
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389. Id.
390. Id.
3 9 1. Id.
392.

Id. Due to the business scope severance between Baogang Group and China Northern Rare

Earths, China Northern Rare Earths High Tech Limited By Shares is in the downstream of the chain and
not related to the resources. Therefore, application of the rare earths does not fall in the prohibited
category rare earths mining according to China Foreign Investment Industries Categoriesp27. Also,
China encourages the JV business structure between China domestic companies with foreign investors
for technology updates and the industry advance.
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As it is encouraged by the Guideline, the company is also listed with all of
its assets on the China Shanghai Exchange. 395 Reports of subsidiaries and
branches are accordingly required to be audited by third parties and be publically
available.
These moves add the transparency of the market and reduce the
chance of local influences.
In sum, the central government, now one of the shareholders, shall

http://www.reht.com/sitefiles/services/cms/page.aspx?s=1&n=7 (last visited Oct. 2, 2016).
9
), Northern China Rare Earth (Group) Hi-Tech
395. Shanghai Stock Exchange (JFT1 d Z
600111), COMPANY OVERVIEW (&
Company 600 111 (
http://www.sse.com.cn/assortment/stock/list/info/company/index.shtml?COMPANY_CODE=600 111
(last visited Oct. 2, 2016).
396. The information is public available at the stock exchanges, both Shanghai and Shenzhen
Exchange as note 371 shows.
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participate in the shareholder meeting to authorize it's planning. 397 The board shall
act on behalf of the shareholders to comply with the conservation policy of the
exhaustible rare earths and the environmental regulations.3 9 8
C. StrengthenedEnvironmental Law andRegulations
The conservation plan includes the environmental requirements and its
enforcement actions. 399 The strengthened legal enforcement helps in achieving the
above purported goals. China's thirteenth 5-Year Plan indicates that local officials
shall not be immune from the environmental responsibility liability for negligence
and that a clean environment shall be a key indicator of the prescribed people's
living conditions. 400 The Plan also encourages commercial companies to join in
the environmental recovery.4 0 ' The huge market amounts to 17 trillion Yuan.402
The state will commence its stricter monitoring system by involving non-state third
party participation to reform the current environmental administration structure.403
According to Xinhua News, the administration shall be more transparent. 404 China
also modified its Environmental Law.405 Further, China legislators took two years
and issued China Clean Water Act on April 16, 2015.406
The tightened environmental regulations, public awareness, and third
party monitoring pushed local governments to be more willing to cooperate by
showing their due diligence efforts to avoid sanctions. Xinhua News first criticized
the Jiangxi Province which collected accumulative revenue of about one billion US
dollars from the local rare earth industry, but the pollution generated was found to
cost the local government thirty-eight billion RMB (6 billion USD) to clean up. 40 7

397.

Companies

Law

of

the

People's

Republic

of

China,

CHINA.ORG.CN,

http://www.china.org.cn/english/govemment/207344.htm (last visited Oct. 2, 2016).
398. Id.
399.

Panel Report, China - Measures Related to the Exportation of Rare Earths, Tungsten, and

Molybdenum, ¶ 7.490, WTO Doc. WT/DS433/R (March 26, 2014).
400.

Xinthua (VlS*), OPEN OUR ENVIRONMENTAL MANAGEMENT "THE MOST SERIOUS TIMES"

R1 19ff

fif9" Fil ft ")
11/1l/c 11 17103672.htm.
401.

(Nov.

11,

2015),

http://news.xinhuanet.com/politics/2015-

Id. ("The government shall invest 1.7 trillion RMB for the environment recovery" and "it is a

good opportunity for the business in the sector").
402. Id.
403. Id.
404. Xinthua (0-S*), supra note 402.
405.

Polly Botsford, Climate Justice. China's 'Advanced' New Environmental Law, INT'L BAR

ASSOCIATION (March 22, 2016), http://www.ibanet.org/Article/Detail.aspx?ArticleUid=6212b2ad-38f34ec5-a42c-687f4d9el 076.
406. China Daily Info. Co., China Fights Pollution with New Clean Water Plan,
CHINADAILY.COM.CN, http://www.chinadaily.com.cn/china/2014-06/1 I/contentI 7579982.htm (last
updated June 11, 2014); Dunkan Hewitt, China Announces Ambitious Plan to Clean up its Water, Close
Down Polluting Factories, INT'L BUSINESS
TIMES
(Apr.
17,
2015,
10:20
AM),
http://www.ibtimes.com/china-announces-ambitious-plan-clean-its-water-close-down-polluting-

factories-1886320.
407.

Xinthua (MSi4), DEPARTMENT OF HOMELAND: RARE EARTH MINING PERMITS REDUCED FOR

ENVIRONMENTAL
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(F9 V11if: W i
E4
http://news.xinhuanet.com/2012-09/27/c_1 13234656.htm.
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This means some local officials might lose their promotions or face sanctions when
the term is fully evaluated. 408 The large companies shall also be supervised and
evaluated accordingly. 409 The top directors of corporations and the company are
jointly liable to pollutions and environmental damages according to the China
Court. 4 1 0 The strict legal enforcement is a key to the comprehensive policy
reform.4 1 1
D. Summary
This study has revealed that the broad set of policies in the transitional
economy, as a whole, served the objectives of industry reorganization, resource
conservation, and environmental protections at both the macroeconomic level and
the microeconomic level. In the view of the scholars, the export policy should not
be viewed in isolation, and is in conformity with the findings.
E. Comments
Research shows that so far the current industry consolidation has been
making progress, but there are some concerns:
Most developing nations also lack the political stability and democratic
traditions that allow citizens to influence government policy. The
government and corporations of the developed world have a powerful
financial incentive to export hazardous or polluting industries to third
world pollution havens. The resulting health and environmental
412
problems then become the burden of the Third World host country.
The respondent has the same issue.4 13 The market might speculate on the failure of
China's current rare earth industry reform and conservation policy. There are
several key issues below:
First, the interest sharing architecture between the central state and local
governments might not work in reality. Particularly, the locally controlled rare
earth companies might advance the local priorities. The shareholders could also
have different goals. For instance, the local plan of Inner Mongolia, where China
Northern Rear Earths is located, requires that the rare earths industry shall grow
annually by 24% and its turnover shall reach 100 billion RMB by the end of

408. Jennifer Duggan, China's polluters to face large fines under law change, THEGUARDIAN
https://www.theguardian.com/environment/chinas-choice/2014/apr/25/china(Apr.
25,
2014),
environment-law-fines-for-pollution.
409. Australian Rare Earths,
CHINADAILY.cOM.cN, art. 22-24

supra note 336; Chapter II Supervision and Management,
(May 20, 2014), http://language.chinadaily.com.cn/trans/2014-

05/20/content_17522868_2.htm.
410. Pan Yingru, Strengthen Environmental Liability of Countermeasures (NIL
COURT
COLUMN
(
LOCAL
http://www.chinacourt.org/article/detail/2015/10/id/1732946.shtml.
fE@)NJiffL),

411. Duggan, supra note 410.
412. ROSENCRANZ ET AL., supranote 297.
413. See Jonathan Kaiman, supranote 117.

(Oct.

25,

2015),
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'

2020.414 The autonomous region wants to expand the usage of the industry for tax
revenue. 4 15 Local officials still have interests in the mining. The Rare Earths
Association claimed the consolidation became harder at the later phase due to the
local officials' interests involved.4 16 Since the reform was initiated in 2006,417 the
reform effort has lasted for ten years. Some issues, e.g., smuggling networks, have
only gotten worse. 4 1 8
Second, China vows to build a rule-of-law government by 2020,4'9 but not
a rule-of-law state as of yet. Although laws and regulations were promulgated for
these purposes, there are plenty of concerns of the effective enforcement. So far
there is no legal precedent regarding an official or SOE's company director being
punished due to the environmental issue, including the Jiangxi Province case,
which Xinhua News above criticized the Jinhui Company for causing 38 billion
RMB in environmental damages (six billion USD). 4 20 In the most recent Supreme
Court of China case, the Supreme Court of China upheld the lower court's decision
of inflicting a 26 million USD penalty due to the environmental damage caused by
Jinhui Company, but there is no director to be punished for being jointly liable in
the verdict.4 2
Lastly, the rare earth deposits are scattered under farmers' assigned land
and the rare earths are highly precious in value. Some elements are much more
valuable than gold. 42 2 Even though the seventy-seven of the ninety-nine licenses
now are owned by the "5+1" companies, it is not necessary to hold a license for
"the illegal extraction." 42 3 As the state news agency reported, it was hard to
prevent stealing and smuggling.424 The land is under farmers' use. Customarily, it

414. See Jiangxi Copper Aluminum Rival Sichuan Integration of Rare Earth is Getting Stronger
Smell of Gunpowder + #l]
Jiyli IG1)11t AE) I), ENERGY (PEl) (March 28,
2014) http://news.xinhuanet.com/energy/2014-03/28/c_126327301_2.htm.
415. CRE.net, INNER MONG. AUTONOMOUS REGION TWELFTH FIVE RARE EARTHS DEv. GOALS
(Dec. 16, 2011), http://www.cre.net/show.php?contentid=99894.
416. Jiangxi Copper Aluminum, supra note 416.
417. Information Office of the State Council China, SITUATION AND POLICIES OF CHINA'S RARE
EARTH INDUSTRY (June 20,2012), http://www.china-embassy.org/eng/zt/bps/t943727.htm.
418. In 2008 the smuggling rare earths was 20,000 tons while it reached 40,000 tons in 2014;
China-RareEarthsPanel Report, supra note 3; see also McRae, supra note 54.
419. Supreme People's Court of China, CHINA IN FULL SAIL WITH DEEPENING REFORM,
http://english.court.gov.cn/2016-01/19/content23161215 2.htm (last updated Jan. 19, 2016).
420. Xinhua (,ft",
DEPARTMENT OF HOMELAND: RARE EARTH MINING PERMITS REDUCED FOR
ENVIRONMENTAL
REASONS
([Ulil: f
(Sept.
27,
2012),

http://news.xinhuanet.com/2012-09/27/c_1 13234656.htm.
421. Supreme People's Court of China, TOP COURT UPHOLDS RECORD PENALTY OF $26M FOR
WATER POLLUTION, http://english.court.gov.cn/2016-01/22/content_23490160.htm (last updated Jan.

22, 2016).
422. N.V., The Difference Engine: More precious than gold, THE ECONOMIST (Sept. 17, 2010),
http://www.economist.com/blogs/babbage/2010/09/rare-earthmetals;

BBC,

Rare

earths mining:

China's 21st Century gold rush, BBC NEWS (June 16, 2011), http://www.bbc.co.uk/news/world-asiapacific-13777439.
423. ; China-RareEarthsPanel Report, supranote 3, 117.512.
1A, CHINA'S RARE EARTH INDUSTRY WILL CONTINUE TO
424. Ren Kuaibin Kerry (if-ITO
it
flfi)
(Aug.
ffi
INCREASE EFFORTS TO COMBAT ILLEGAL ACTIVITIES (
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is rare that a farmer is accused for such a wrongdoing, e.g., digging some "soil"
from his/her land, by a local government while central government agencies are far
away in Beijing. 425 The rare earths could be easily disguised with other
commodities and destined for overseas transport.
VIII. THE DEVASTATING CONSEQUENCE OF CHINA-RARE EARTHS
RULING
The respondent at the WTO Dispute Settlement Body meeting on May 20,
2015 informed the DSB that it had removed the export duties and export quotas on
rare earths tungsten and molybdenum, as well as the restrictions on trading rights
for enterprises exporting rare earths and molybdenum as recommended by the
Panel.4 26
A. Black Market Smuggling Doubled After the Policy Lifted
427
The
Black market rare earths played an important role in the case.
respondent argued that the border control measure, the export license, was directly
related to black market sales and smuggling.428 However, the Panel rebutted that
the license theoretically "incentivized" the smuggling. 429 This could be true in the
United States and Australia where farmers might not have access to the rare earths
resource. People could be sued for the misconduct of trespassing on the property of
others. In China, the existing land system guarantees peasants the security of
having a piece of land. 430 The People's Congress passed a Law of Land Contract
in Rural Areas in 2002, which specified that the entire rights of use be contracted
4 31
The farmers
to farmers' households for the "long term," which meant a lifetime.
432
It facilitates the stealing of
have the exclusive control over the contracted land.
433
soil, particularly, in southern China.
When the border control in dispute in the case was lifted, the illegal rare
earths in turn were sold to the black market. 434 Business Insider reported that there
were as much as 40,000 tons of the vital technology metals smuggled out of the

10, 2014), http://news.xinhuanet.com/energy/2014-08/10/c_126852328.htm.
425. Jailin Zhang, China's Slow-motion Land Reform, HOOVER INSTITUION

(FEB. 1, 2010)
http://www.hoover.org/research/chinas-slow-motion-land-reform.
426. World Trade Organization, China - Measures Related to the Exportation of Rare Earths,
Tungsten, and Molybdenum, DISPUTE SETTLEMENT: DISPUTE DS431
(May 21, 2015),
https://www.wto.org/english/tratope/dispue/cases_e/ds431 _e.htm.
427. Stanway, supra note 55.
428. See China-RareEarths PanelReport, supra note 3.
429. China-RareEarthsPanel Report, supra note 3, 17.429.

430. Jim Yardley, China Enacts Major Land-Use Reform, N.Y. TIMES (Oct. 19, 2008),
http://www.nytimes.com/2008/10/20/world/asia/20china.htm.

431. Jialin Zhang, supra note 427.
432. Id.
433. Id.
STREET
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Rare-Earths Bust,
434. China's
http://www.wsj.com/articles/chinas-rare-carths-bust-1468860856.
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country last year.435 Compared to the situation before the WTO ruling, the U.S.
Congressional report cited, "About 20,000 tons of rare earths were smuggled from
China in 2008, which was estimated to have accounted for one third of the total
volume of rare earths leaving China that year." 436 After lifting the measures to be
in conformity with WTO recommendations, the smuggled rare earths supply
doubled.43 7
Reuters reported that the easier black market access partly attributed to
the recent international price slip. 43 8 The cancellation of the quota and license
eased the availability of the black market. 439
Pursuant to the consequence caused by applying the WTO
recommendations, the hypothesis of the theoretical approach by focusing on the
text was probably not correct. After lifting the "incentive" measures, the "effects"
440
In
indicated the opposite, that the smuggling and illegal extraction increased.
EC-TariffPreferences, the Panel reviewed the effects of the drug arrangements in
this report, which revealed that the product coverage under the drug arrangements
decreased by 31% from 1999 through 2001.441 The Panel concluded the policy did
not contribute to the goal.4 2 Whereas, similar to the effects here, the prices
increased due to the measures in dispute, which the Panel adventured in theory,
were proved opposite. 443 Therefore, according to EC-Tariff Preferences, the
Panel's hypothesis in China-RareEarths should be rejected based on the fact.444
B. The Market CrashedAfter the WTO Ruling
The application of the WTO ruling was devastating to the industry across
the world. Mining.com cited, according to the China Rare Earths Annual Report,
that 90% of Chinese Rare Earths resources companies suffered a loss. 4 45 China
Daily reported that 90% of rare earth mining firms slipped into the red.446
7
Molycorp was in deeper trouble due to its stock price crash."

435.

Stanway, supra note 55.

436. MORRISON & TANG, supra note 9, at 15.
437. Northern Rare Earth, supra note 9.
438. Stanway, supra note 55.

439. Zhongguo Jingji Yu Riben Qiye 2015 Nian Baipishu [China Economy and Japanese
Companies 2015 White Paper] 103 (2015).
440. China-Rare Earths Panel Report, supra note 3, TT 7.410, 7.425.
441. BUTCHER, supra note 150.

442. Id.
443. MORRISON & TANG, supra note 9, at 23. Beside of the explanation at Part I (C), "Average

prices for imported Chinese rare earths have dropped sharply since September 2011, falling to $46,694
per metric ton in February 2012, a 70.5% decline." In fact, the price slashed by 70.5% before this
dispute started.
444. BUTCHER, supra note 150.
445. Cecilia Jamasmie, Most Chinese rare earth miners running at a loss - report, MINING.COM
(Aug. 12, 2015), http://www.mining.com/most-chinese-rare-earth-miners-running-at-a-loss-report/.
446. Lyu Chang & Yuan Hui, Rare earth mining firms slip into the red, CHINADAILY USA,

http://usa.chinadaily.com.cn/epaper/2015-08/11/content_21565705.htm (last updated Aug. 11, 2015).
447. Myles Udland, Rare Earth Metals Were Supposed To Be The 'Can't-Lose' Investment of the
Decade
Look How
That
Turned
Out, BUSINESS
INSIDER
(Sept.
16,
2014),
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1. The Decline of the Overall P rice Index
The rare earths price declined sharply. 4 4 8 According to the Association of
China Rare Earth Industry, which has been monitoring the price on behalf its
members, the price dropped significantly after the WTO dispute. 449 According to
China Security, the price of the rare earths fell around 70%.450 The data below was
released at the China Rare Earths Annual Conference sponsored by the Association
of China Rare Earth Industry. 45 1
Exhibit 9452 Rare EarthsPrice Index
Source: China Rare EarthsAssociation
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According to this chart, the price index was around 200 points on October
8 of 2013, but took a nose-dive to 108 points on September 15, 2015 .~

http://www.businessinsider.com/molycorp-decline-in-2014-2014-9.
448. Markus Wagner, WTO Law and the Right to Regulate: China - Rare Earths, American
Society of International Law (Apr. 28, 2014), https://www.asil.org/insights/volume/18/issue/10/wtolaw-and-right-regulate-china-%E2%80%93-rare-earths.
449. Id.
SPEED SIX RARE EARTH INDUSTRY CONSOLIDATION

450. China Securities Journal (
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(Aug.
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2015),

http://www.cs.com.cn/ssgs/gsxw/201508/t2015081 1_4774925.html.
451.

Association of China Rare Earth Industry, OCTOBER 14 RARE EARTH PRICES (Oct. 14, 2015),

http://www.ac-rei.org.cn/portal.php?mod=view&aid=4036; see also China Securities Journal, supra
469.
452. Association of China Rare Earth Industry, supra note 453.
453. Id.
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2. The Price Decline of the Rare Earths in the International Market and the
Last Stroke to Molycorp
This research looked to Bloomberg.com and rare earth companies.4 5 4 The
price change of seventeen-rare earth-element-metals suffered a downturn from the
July of 2012 to October 23, 2015, on which the data was collected.455
Exhibit 10: The Price Change (2012.0 7-2015.10.23)
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Compared to the domestic price-drop, the chart shows that the f.b.o
international sale 4 56 slid even more significantly. 457 The reasons of the price crash
are discussed below in detail.
The known impact on the international producers and the rare earth sector
is devastating. More than just those companies listed by the respondent were
affected, and international producers have been impacted as well. According to the
Wall Street Journal, "in the first 11 months of last year, the value of China's rareearth exports fell 33% from a year earlier, according to customs data" after China
dropped the decade-old quota. 458 Most western producers had to decrease or stop
454. See generally Home Page, ASiAN METAL http://www.asianmetal.com/ (last visited Nov. 21",
2016).
455. Australian Rare Earths, supra note 336.
456. China-RareEarthsPanel Report, supranote 3, 17.643.
457. This website is recommended by Bloomberg.com for Rare Earths. The data was collected
through peer comparison between the price of 2012.07.25 and the price of 2015.10.23. We also supply
the data provided by China counterpart. Asian Metal Inc., 8' InternationalRare Earth Summit, AsIAN
METAL, http://www.asianmetal.com/RareEarthsPrice/RareEarths.html (last visited Oct. 3, 2016).
458. Chuin-Wei Yap, China Ends Rare-EarthMinerals Export Quotas, WALL ST. . (Jan. 5, 2015),
http://www.wsj.com/articles/china-ends-rare-earth-minerals-export-quotas-1420441285.
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mining after the China-rare earths ruling was handed down.459 Jeb Handwerger,
president of the United States Mining Development Corp warned, "don't ignore
the rare-earth sector because of low rare-earth prices and the failure of the Western
producers." 460
Exhibit 11: Rare Earths Elements Prices & US Molycorp Stock Price

A Rare Rise and Fall
Molycorp, the only U.S.-based rare-earths producer. benefitted from an
extraordinary bubble and has struggled to turn a profit since prices collapsed.
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Due to measures in dispute lifted in accordance with the Panel's rulings,
there are more supplies from both legal and black markets as discussed above. 462
This led to the price failure of the key rare earths because of the supply increase,
particularly from the black market.463 Business Insider reported 40,000 tons of the
vital technology metals, which were smuggled out of the country last year, drove
down global prices.464 Molycorp Inc., the only rare earth miner and producer in
operation in the U.S., lost its profit, crashed in stock market, and filed a bankruptcy
protection earlier in 2015.465 Of the companies located in the repondent's

459. Jonathan Kaiman, supra note 117.
460. Myra P. Saefong, Rare-earthelements are poisedfor a recovery, MARKET WATCH (Aug. 19,
2015), http://www.marketwatch.com/story/rare-earth-elements-are-poised-for-a-recovery-2015-08-19.

461. John W. Miller, Molycorp Struggles to Survive Rare-Earths Bubble, WALL ST. J. (May 31,
2015), http://www.wsj.com/articles/molycorp-struggles-to-survive-rare-earths-bubble-1433110948.
462. See Robert Wright, Boom in once-scarce 'rare earth' metals end in US miner's bust,
https://www.ft.com/content/295aedea-lb4c-Ile5-al30FINANCIAL
TIMES
(June
25,
2015),

2e7db721f996.
463. Id
464. Stanway, supra note 55.
465. Rare Earth Investing News, 6 Top Rare Earth-producingCountries: A Look at Rare Earth
Production, RARE EARTH INVESTING (July 14, 2016), http://investingnews.com/daily/resourceinvesting/critical-metals-investing/rare-earth-investing/top-rare-earth-producing-countries-2013-usgs-2;
Saefong, supranote 462.
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territory, Molycorp was the most significant producer in operation.466

Its equity

price change is correlated to the price of rare earth products of the international
market.4 67 The correlation coefficient is strong as demonstrated in the chart
above.468

C. Summary
The WTO recommendations to China-Rare Earths case were either not
"necessary" or probably not well decided. The consequence of the ruling is
devastating to the whole industry across the world.
IX. CONCLUSION
Based on the review of the China-Rare Earths case and the relevant law,
it would be difficult in accepting that any defense under Art. XX (g) is still
necessary for respondents when an issue between environment and trade is brought
to the WTO, where the Panel will apply the Environment and Trade principles and
the "next to impossible" legal test standard. The China-Rare Earths case further
raises the concern over the "unconfined" discretion of the Panel regarding both the
applicable legal theories and the approach.469
From a broader perspective, the WTO's failure to update its "trade and
environment working principles" has raised the conflict with other broadly adopted
international laws.4 7o When looking at this case closely, as stated in the Panel
report, protection of human, animal and plant life from harm under Art. XX (b)
became illegal.471 Such a result has risen "to the level of being manifestly absurd
or unreasonable." 472 The China-Rare Earths case ruling resulted not only in WTO
self-contradiction to its own objectives, e.g., sustainable development and
improving living standard,473 but also the judgment overlooked human rights and
the ongoing international community environmental efforts for better living
conditions.
Lastly, the judgments in China-Rare Earths and other WTO
environmental cases could eventually hurt the investors and industries.
Concluding the WTO is innocent and free of responsibility for the devastating
effects caused to the rare earths industry in the respondent country and to other
466. See Press Release, Molycorp Announces New Rare Earth Complex is Operational and
Ramping Up Toward Full-ScaleProduction, PEGASUS CAPITAL ADVISORS (Jan. 10, 2013),
467. Miller, supra note 78 (The correlated market behavior is reflected in the similar figures of the
international rare earths prices and the stock equity changes of Molycorp).
468. Id. (It is a mathematical summary of the description).
469. See generally, China-RareEarths Panel Report, supra note 3.
470. See Monica Mylordou, Does Free Trade Undermine InternationalRules Protecting the
Environment?,

E-INTERNATIONAL
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STUDENTS

(Sept.

24,

2014),

ir.info/2014/09/24/does-free-trade-undermine-intemational-rules-protecting-theenvironment/#_ftnref36.
471. China-Rare EarthsPanel Report, supra note 3, 17.111.
472. Id.
473. Sustainable
Development,
WORLD
TRADE
https://www.wto.org/english/tratop-e/envir-e/sust-dev e.htm (last visited Oct. 5, 2016).
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international producers, e.g., Molycorp, is probably unjustifiable. Along with the
competition of Regional Trade Agreements, the WTO, as the exclusive trade
agency, could be finally marginalized if it continues to adhere to its current
standard, thereby, deteriorating WTO's influence in the international community.
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THE UNITED NATIONS IN THE

2 1 ST

CENTURY' is an inviting book with a

multidisciplinary approach, illustrating the the history of the United Nations since
its inception. Its chapters contain historical, legal, and statistical knowledge
supported by interesting analysis from an International Relations perspective,
while also presenting erudite and relevant information that exposes the U.N. from
the inside out.2 It is rare to find a book that provides such an in-depth
interdisciplinary focus, making it a good source of information for multiple fields
of study. By using information and analysis transverse to the interest of different
audiences, this book leads the reader to approach the study of the U.N. from the
3
widest possible perspective.
This edition of The United Nations in the 21st Century discusses: issues of
inclusiveness and the challenges of diversity,4 cultural practices, 5 and climatechange related advances since Paris 2015;6 China's role in the world;' and different
levels of equality-related affairs added to the issues they have analyzed since the
previous book. Rather than just praise the U.N. and highlight its accomplishments,
the goal of this book is to help the reader understand the past successes and failures
of the U.N., acknowledge its present status, and be able to predict solutions
(theoretical or practical) to its future challenges.
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1. KAREN A. MINGST, MARGARET P. KARNS & ALYNNA J. LYON, THE UNITED NATIONS IN THE
21ST CENTURY (5th ed. 2016). [hereinafter MINGST , KARNS & LYON].
2. See generally MINGST, KARNS & LYON, supra note 1.
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To support its contents and improve reader understanding, this book provides
outside resources such as charts, statistical data, photos, and diagrams.8 Unlike an
encyclopedia summarizing widely known facts, this book delves deep into the
analysis and comments within provided resources, including them as part of the
reading, not just as a footnote. For someone unfamiliar with the big organogram of
the U.N., this is a great source of information to understand the organization as a
whole. For those already familiar with the principles this unique institution is
based on, the book begins with refreshing reference material, and then provides a
starting point of reflection of how the organizations principles operate, and the
9
reforms the U.N. should consider in order to successfully face future challenges.
This is where Mingst, Karns, and Lyon show the value of their work. While
ending their introduction on a hopeful, open-ended note, they do not shy from
identifying areas where the U.N. needs to work harder, and those in which it has
failed.' 0 This gives the reader the opportunity to formulate their own opinion:
either agreeing with the hope Mingst, Karns, and Lyon present, or fearing the
unknown to come. The principle discussion relating to the future of the U.N. is
centered around the issue of its capacity to survive in the face of changing times,
such as the rise of new global actors, and the political waves that give shape to the
world of International Relations."
The book is organized into chapters that analyze the different and most
relevant organisms in the family of the U.N. This provides an understanding of not
only the most media-covered works and work groups inside the United Nations,
but also issues relevant to other faces used by this institution in its international
work. It starts by highlighting the actors responsible for giving shape to the dayby-day of the U.N.12 It continues addressing the challenges and problems that
peacekeeping,' 3 economy, sustainability, human rights, and human security
organisms face in their contribution to this organization. It also discusses the role
they should ideally play to foster the goal of survivorship. The conclusions to each
chapter attempt to address the very real problem of the need for reformation, which
is countered by the political and legal limitations of the U.N.'s ability to change.
The U.N. is officially made of sovereign states, and states have their own
aspirations and motivations, playing a big deal in the ability and pace of
institutions like the U.N. to change.14
As a transversal theme of this structure, the authors cover four different
dilemmas that the United Nation will face in the 21st century: (1) expanding needs
for governance versus the U.N.'s limited capacity, (2) sovereignty and challenges
to sovereignty, (3) the need for leadership and, (4) the need for inclusiveness. " In
8.
9.
10.
11.
12.
13.
14.
15.

See, e.g. id. at 4, 31, 34, 39, 55.
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each chapter, the dilemmas presented lead the topic of discussion and serve as
questions the authors aim to answer. This book, unlike many others, not only tries
to identify problems, but after its analysis, attempts to provide answers or
solutions, giving a final touch of concreteness that readers sometimes miss when
reading strictly informational texts.
However, the dilemmas themselves, without background, do not provide the
reader with enough information to understand the core issues faced the by U.N. To
this end, the authors first propose a historical starting point for the reader to
understand these dilemmas, in a very concise, though illustrative way, providing a
literary timeline from the Peace Conferences sponsored by the Russian Tsar, the
story of the not always well-understood League of Nations, arriving to the U.N. as
we know it today.' 6
The first topic would likely be most fascinating to someone with an
International Relations background, as it is mixed with a significant amount of
historical perspective. If the role of a political analyst is to predict the outcome of
certain policies and strategies used in the present based in the findings of the past,
the authors provide a good source of elements for future analysts to provide their
predictions. This is also a good example of the interdisciplinary approach the book
takes, one of its most unique and valuable qualities. The understanding of new
actors from the perspective of classic Realism and Liberalism, and the changes and
transition of their theories to a more combined Neo approach, lead us to
comprehend more about the inclusion of new states, coalitions and no-state actors
in the life of the U.N., and further fosters the attention of the reader to think on
future reforms based on the need (or not) to include new actors in the nowadays
very diverse political map.
In terms of peacekeeping, the main goal is to create ways to prevent wars - as
it has been since the Concert of Europe. The book analyzes the U.N.'s effort to
face the changes in the concepts of security and the nature of war. The discussion
provides great elements of analysis from the prism of the classical Realism,
Liberalism, Constructivism, and Feminism in the light of motivations to go to war,
the role of Diplomacy, and other alternatives solve international disputes on the
U.N. goals to achieve maintenance of peace and security in the world.' 7 It is

interesting to read the inclusion of concepts like preventive diplomacy, collective
security, arms control, and the different threats of the world nowadays like
terrorism with an increased attention to sanctions, and protection of civilians. This
presentation is later supplemented with a discussion about the limits and capacity
of the U.N. peacekeeping operations and the real extent of their impact, with
illustrations of cases like Rwanda, Darfur, and the perspectives on Syria.
On the economic, development and sustainability side, the discussion
provides good elements of understanding the constant changes in economic
relations and the concept of development within the phenomena of globalization.
The new idea of human development as a holistic method of addressing human
16. Id. at 19-60.
17. See id. at 97-245.
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well-being and poverty alleviation is addressed from different approaches like
technical assistance, the role of regional commissions, and information gathering.
Inevitably, this chapter also focuses on the great role that trade-oriented institutions
within the U.N. play in the global political arena. Starting with the Bretton Woods
institutions, continuing with the GATT rounds, and finally, discussing the role of
the World Trade Organization, which brings uniformity to the regulation of trade,
although not formally related to the U.N. Finally, this chapter frames the influence
of economic liberalism and its relevance within the Millennium Development
Goals which in reality integrate the activities of the whole U.N. system.' 8
The issue of Human Rights is one a reader would naturally assume to find
while exploring a text on the future possibilities of the U.N. This topic, while most
important since the end of World War II, is also very controversial in world
politics, and very much influences the internal politics and direction of the
governments of States part of the U.N. and members of regional organizations.
Major importance is given to the role of the General Assembly, Security Council,
Human Rights Commission, and the I.C.J. addressing threats to Human Rights,
peace and security. However, the challenge proposed in this book is that of finding
a balance between, on the one hand, just creating new rules to protect Human
Rights, and, on the other hand,being able to monitor and further promote the rights.
The authors presented examples of Apartheid; genocides as in Bosnia, Rwanda,
Yugoslavia, or Sierra Leone; and human trafficking in the light of the Role of U.N.
9
International Criminal Tribunals and Court.'
Naturally following these topics, the authors include an interesting discussion
on the challenges the U.N. is facing in terms of three key topics in any top-level
governmental discussion: The environment, health, and migration. These topics
have completely changed the traditional way of addressing international relations,
and they are supra-national threats and challenges that need to be addressed in a
collective way. This has lead to the notion of an expanded view of traditional
security, because their impact reaches the international community as a whole. The
concept of sustainable development, drafted and supplemented in the different
rounds of discussion which lead to the 2015 Paris Conference, is also analyzed.
The author(s) provide a central highlight of the U.N.'s work and its challenges to
arrive to the initiatives nowadays, in the same way as its response to health issues
and crisis management of illness spread. Finally, the authors also address the
current problems the world faces in terms of human security, with special
reference to the refugee and migration crisis, which is an actual discussion in
national and international politics, is discussed within the framework of extreme
poverty, disparity, human insecurity and the problem of weak states.
The final chapter of this book is effective at addressing how the U.N. can
keep making a difference in the lives of people through its international work.2 0
The lessons presented in its more than 70 years of existence had an impact, but the

18.

MiNGST, KARNS & LYON, supra note 1, at 159-94.

19. Id. at 197-243.
20. See id. at 281-90.
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question is how much this institution has learned from them, and how much it is
willing (or can) do to apply them in its future work. 21 The necessity of reform is
well known by every reader, even by those who are not more familiar with the
U.N. than just hearing from it on television. The question is, how much of this
reform can be done, and how much will, or power, do Members States and the
U.N. have to make reform feasible.
Finally, the question of the need, or the convenience, of a U.N. global
governance is open for discussion in the reader's mind, after learning of the
history, achievements, fails, and challenges the U.N. has to face in the 21st century
weighting it against the non too uncommon idea to be better off without it. By
now, thanks to this book, the reader will have more objective knowledge to prepare
a better-informed answer to that ultimate question.

21. See id.
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